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By Mr. :\IOTT: Petition of the .American Federntion of Labor, 

fayoring llie pa~ ·age of the yocational educational bill (S. 3); 
to the Coilllllittec on 1\griculture. 

• Al o, petition of the Knights of Labor, Washington D. C., 
f:noring tlrn passage of Senate bill 3175, for the restr~ction of 
immigration; to the Committee on Immigration and Katuraliza­
tion. 

l3y Mr. O'SHAL':XESSY: Petition of the Federation of Jewish 
Farmers of America, KeY·/ York, N. Y., fayoring the e tablish­
rnent of farmers' creclit unions; to the Committee on Banking 
imcl Currency. 

By l\lr. U:hlYl3 RN: Petition of the Pennsylrnnia Wholesale 
·Liquor Dealers' League, Philadelphia, Pa., protesting against 
the passage of tile amended Kenyon liquor bill ( S. 40-!3) ; to 
the Committee on the Judiciary. 

By Mr. SP ARKl\fA..:.~ : Petition of citizens of nine counties in 
Florida, fayoring the passage of the Kenyon amended liquor 
bill (S. 4043); to the Committee on the Judiciary. 

.Also, petition of the Board of Trade of Eustis, Fla., fayoring 
the reuncing of letter postage to 1 cent; to the Committee on 
the Post Office and Post Road'. 

By Mr. THAYER: Petition of the lien's Brotherhood of 
Union Church, Worcester, lass., fayoring the passage of the 
Kenyon bill relatiYe to cleaning up of Washington for tlle in­
auguration; to tlle Committee on the District of Columbia. 

By l\lr. TILSON: Petition of the National Vehicle Associa­
tion of the United States of America, Chicago, IU., relative to 
the reorganization of the Consular and Diploma tic Service; to 
the Committee on Foreign Affairs. 

SENATE. 
]\fo_'D.n, December 16, 1919. 

The Senate met at 11 o'clock a . m. 
Prayer by the Chaplain, Rev. Ulysses G. B . Pierce, D. D. 
JoNATIIA " IloUR~E, Jr., and GEORGE E. CHAMBERLAIN, Sena-

tors from the State of Oregon, and 'VESLEY L. JoNES, a Senator 
from the State of Washington, appeared in their seats to-day. 

ELECflON OF PRESIDENT PRO TElIPORE. 

l\lr. LODGE culled the Senate to order as Presiding Officer. 
l\lr. S.:\IOOT. hlr. President, I suggest the absence of a 

quorum. 
The PRESIDJ1 ~G OFFICER (Mr. LoncE). The Senator from 

Utah suggests the absence of a quorum. The Secretary will 
call the roll. 

The Secretary called tlle roll, and the follo\Ving Senators 
an wered to their names: 
Ashurst Crawford Lodge Uichard on 
Bacon Culberson Mccumber Iloot 
Bankhead Cullom Martin, Va. Sande1·s 
Tiorah Curtis Martine, N. J. Simmons 
Bon1·ne Dixon Massey Smith, Ga. 
Brandegee Fletcher Nelson Smith, Mich. 
Bristow Gnllillger Newlands Smith, S. C. 
Brown Gore O'Gorman Smoot 
Bryan Gronna Oliver Stephenson 

~~i:r~;111 Y~~~1eim 8~'i:an ~~1~b~rland 
Chamberlain Johnson, Me. Page Swanson 
Chilton Johnston, Ala. Paynter Thornton 
Clapp Jones Perkins Tillman 
Clark, "IT"yo. Kenyon Perky Townsend 
Clarke, Ark. L..'l Follette Poindexter Wetmore 
Crane Lea Ileed Works 

Mr. PAGE. I am compelled to announce the continued illness 
of my colleague [l\Ir. DILLINGHAM] and his necessary absence 
from the sessions of tile Senate. -

The PRESIDL TG OFFICER. Sixty-eight Senators ha ye an­
swered to their names. A quorum of the Senate is present. 
The Chair will ask the Secretary to read an extract from the · 
J ournal of the Senate. · 

The Secretary read from the Journal of tile Senate of Thurs-
day, l\lay 11, mu, as follows: . 

The I'IlESIDIXG OFFICER (llr. LODGE in the chair) called the attention 
of the Senate to the fact that, having been called to the chair by the 
Yice President before the Senate had proceeded to the election of a · 
President of the Senate_ pro tempore, he did not under cl::rn e 2 of 
Huie I of the Senate have the right to occupy the chair at this time. · 

On motion by Mr. BAILEY and by unanimous consent, 
Ordered, That clanse 2 of Hule I of the standing rules of the Senate 

be suspended; and that the present occupant of the chair should pre­
side during the election of a PreS:dent of tht Senate pro temporn 

Tb~ question being the election of a President of the l:')ena te pro 
temriorc. . 

On motion by Mr. SHITELY. and by unanimous consent. 
Orderccl. 'l'bat clau e .2 of Rule I of the standing rules of the Senate 

be suspended, ~md that the present occupant of the chair pre ide dur­
ing the proceedings connected with. the election of a rresident of the 
Senate pro tempore. 

\\'be1·eupon. 
The Presiding Officer (1Ir. Lo~GE in the chair) directed the roll to be 

culled. (Senate Journal, May !l, Hlll.) 

'l'he PRESIDING OFFICER. Tlle entry of illay 13, 1911, will 
be read. · 

The SECRET..IBY. Page 23!) of the Journal. The prccecl1iugs in 
the Co~GREssro~AL RECORD, pnge 1~04, are as follows: 

The rnESIDI~G OFEICEu. The Senate ·will proceed to the election of a 
rresiden t pro tempore. 

The Chair desil'es to say, before action is taken, that on Thursday 
last the Senate, by unanimous consent, suspended clause 2 of Rule I, 
which provides thnt the Secretary shall take ilie chair pendin~ the elec­
tion of a rresident pro tempore, and continned in the chair its present 
occupant. Whether that action was intended to be continuous, coyer­
ing all proceedings connected with the election of a President pro 
tempore, or was for that .day only, it is not for tile Chair to detel'­
mine. It is for the Senate to determine that question before we pro­
ceed further. 

Mr. SIIIVELT. I a , k unanimous consent that clause 2 of Ilule I be 
suspended and that the senior enator from Massachusetts [Mt'. LODGE J 
occupy the chair during the proceedings to elect a rresident pro tem­
po1'e. 

The rnESIDIXG OFFICETI. The Senator from Indiana mo1es that 
the present occupant of the chair continue to occupy it during the pro­
ceedings--

Mr. SIIITELY. If the Chair please, I made no motion. I asked unani­
mous consent. 

The PnESIDIXG OFFICER. Tbe Senator from Indiana asks unanimous 
consent that clause 2 of Rnle 1 be suspended, and that the present occu­
pant of the chair continue to occupy it during the proceedings connected 
with the election of a President pro tempore. Is there objection? The 
Chair hears none, and it is so ordereu. (Proceedings of Senate, May 
15, Hill.) 

The PRESIDING OFFICER Acting under that resolution, 
as the term for which the Senator from Georgia [Mr. BACO::.\'] 
was chosen President pro tempore has expired, the present occu­
pant of the chair has called the Senate to order for the pur11ose 
of choosing a President pro tempore. 

Mr. S:\IOOT. On Saturday, D~ernber 14, I offered an order 
and asked for its immediate consideration--

Mr. BRISTOW. 1\Ir. President--
The PUESIDING OFFICER. The Secretary will rend the 

resolution submitted by the Senator from Utah. 
1\fr. BRISTOW. I rise to a point of order. 
The PilESIDIKG OFFICER. The Senator from Kani:ns will 

state it. 
:Mr. BRISTO\\. There is no business in order except to 

proceed by ballot to elect a President pro tempore un<ler the 
rule. 

lHr. S~IOOT. I asked on Saturday that the order might lie 
on the table, and now I ask that it be presented to the Senate. 

1\Ir. BUISTOW. I make the point of order that that is not 
in order until a President pro tempore has been elected, and 
the way to elect a President 111'0 tempore urnler the rule is by 
ballot. 

The PRESIDI ~G OFFICEil. \\ill the Senator rend the 
rule? 

Mr. BRISTOW. Page 84, Jefferson s 1\fann::tl: 
In the Senate a rresident pro tempore, in tbe absence of the Vice 

President, is proposed and chosen by ballot. 

The PRESIDING OFFICER. The first -rule of the Senate 
states tllat the Senate shall choose its Presiding Officer, which 
is the language of the Constitution. No method is stated either 
in the rule or in the Constitution as to the manner in which the 
Senate shall choose. In the opinion of the Chair the Senate 
may choose by ballot, by calling the roll, or by resolution, and 
the last course has been followed OYer and oyer again. The 
Secretary will read the resolution offered by the Senator from 
Utah. 

The Secretary read the order submitted by ~lr. S:YOOI' on the 
14th instant, as follovrn: 

Ordered, That JACOB H. G~LLUGEn, a Senator from the State of 
New Hampshire, lle, and he hereby is, elected President of the Senate 
pro tempore. to bold and exercise the c;ffice from and including Decem­
ber 16, 1012, to and including January 4, HH3; that AuausTus O. 
BA.cox, a Senator from the' State of Georgia, be, and he hereby is, 
elected President of the Sennte pro tempore, to hold and exercise the 
office from and including January 5. 1913, to and including January 
18, 1913; that JACOB H. GALLIXGEr:. be. and he hereby is, elected Pt·esi­
dent of the Senate pro tempore, to bold and exercise the office from and 
including January 19, HH3, to and including February 1, 1913; that 
AUGGSTUS 0 . BAcox be, and be hereby is, elected President of the Senate 
pro tempore, to bold and exerci e the office from and including :Febru­
ary 2, 1913. tt> hnd including February rn. 1013; and that JACOB H. 
GALLIKGER be, :md be hereby is, elected President of the Senate pro 
tempore to bold and exerci"!e tile office from and including February 
16, 1013, to and including .March 3, 1913. 

Tlle PilESIDIKG OFFICER. The question is on the n<lop-
tion of :the resolution. . 

Mr. BRISTOW. I nsk for a roll cnU on the resolution. 
The PRESIDL ~G OFFICER. The Senator from Kansns asks 

for the yeas and nnys on the adoption of tlle resolution. 
The yeas and nays \\ere ordered, and tile Secretnry proceedc<l 

to call the roll. · 
l\lr. G.ALLil\GER (when his nnme wns called). I h:n·c a 

general pnir with the Senator from Ark:rnsas [:!\Ir. D.l.ns] anu 
vrill '1itbholl1 my yote. 
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::\.Ir. LEA. (when his name was cal1ed). I bnxe a general pail'. 
with the junior Senator from Rhode Island [~Ir. LrrrITT] and 
tllerefore witllhold my •ote. · 

)fr. OLIYER (when Mr. PEKBOSE'S name wa called). ~Iy 
coll ague [i\Ir. PE~no E] is Lletained from the Senate to-Oay by 
jmporta11t Im ines in Pennsylrnnia. He is paired , .. 'i"ith the 
jnuior Sena tor from :.m c;:i. ippi [l\Ir. WILLIAMS]. 

;)Jr. POINDEXTEU (when his name 'las called) . I should 
like to make a parljamcntary inquiry, whether or not i t is in 
nrtler to cast a ...-ote fo .1: some otller person than one named in 
the resolution? 

Tbe PHE IDI~G OFFICER. Not on this question. The 
c1u ·tion is on the ado1)tion of the resolution. 

:.\Ir. POINDEXTER. A further inquiry. Doe not tliat de­
l)ti 1e the Senate of t11e pri \ilege of ·rntin.g by ballot for the 
presilljng officer? 

The l'HESIDIXG OFFICER. The que tion i on the adop­
tion of the re olution. The Chair thinks nothing else is in 
ortler. 

~Ir. POINDEXTER I •ote "nay" on the resolution. 
:.\Ir. ChlilK of Wyoming (wllen :;\Jr. "·ABnE--'s name was 

ca lied). l\Iy colleague [:Jlr. \\ .rnBEN] is unaYoidalJly lletained 
from tlle Senate. 

)Jr. CHIT, TO ... · ('Then :.\Ir. W .iT o-s ·s name m1 called). ~Iy 
colleague [l\Ir. W .AT OI ] i , · absent. He i paired \T-itll the 
senior Senator from Kew J ersey [Mr. BRIGGS ]. 

:Hr. WILLIA~IS (when his uame was called) . I li:ne a gen­
eral pair with the euator from Penn ylrnnia [Ur. PENROSE), 
!mt I am informed by his colleague that if he were pre ·cnt he 
would 'i·ote "yea." I hnll therefore \ote. I \ote "yea." 

The roll ~nll wa cone! uue<l. 
::\Ir. CULBETISOX I note the ab ence of the Senator from 

Dela\Tare [Mr. DU roxT], with \Thom I ha\e a general pair. 
TJJerefore I withho1d my •ote. 

:Jlr. CHA~fBETILAI:N. I desire to state on behalf of the 
•. enator from ~ew :.\Iexico [Mr. ATTION] that he i absent now, 

·uml ha been for b\·o week.,, on busines:s of the Senate. 
Ur. l\IYERS. I '\\i ~h to inquire if the Senator from Connecti­

cut [Ur. McLEAN] has •oted. 
The PTIE IDL ~a OFFI ER. The hair is iuformctl t hat 

tlrn t .~ na tor ha not yoted. 
::\Ir. :.\H:-ERS. Then I announce that I am pairc<l \Yitll the 

S uator from Connecticut [:.\Ir. McLRL.~] anll ·withhold my 
Yote. 

:Ur. BilY..lJ.~. I should like to inquire if the eilator from 
_ ·ew :.\Iexico (,;,\Ir. FALL] has Yoted. 

The PRESIDIXG OFl!~I ER. The Senator from _ -ew ::Ucx.ico 
Pfr. FALLJ. has not Yoted. 

:.\Ir. BTIYA:N. I nm paired with that Senator, but I tran fer 
ruy pair to the en ior Senator from :.\farylanll [,;,\Ir. SliITII] and 
Yote "yea." 

Ur. JOHNSOX of :.\Jaine. I "i. h to announce that my col­
league [Ur. GA.RDXER] is pece sarily ab cut from the Scuate 
n nu that he has a .general pair \Yitb the junior Senator from 
:\Ia .. aehu etts [Mr. CRANE]. 

::\Ir. CUB.TIS. I wi. h to announce that the cnator from 
Kentucky [Mr. BRADLEY] is paired with the Senator from 
Inuiaua [~Ir. KEn-~] ; that the Senator from Kew Jersey [Mr. 
llRIGG ] f paired with the Senator from We t Virginia [J.\Ir. 
WAT. oN]; that tbe Senator from Kew Mexico [:\Ir. CATBON] 
i.~. paired with the Senator from Indiana [Mr. SrrffELY] ; and 
that the Senator from Delaware [Mr. DU PONT] i paired ·with 
Orn enator from Te.-as [hlr. CULBERSo~] . 

The rc..:ult ·ffu announced-yea 51, nay 1 , as follows : 
YEAS-;H. 

Dailey rawford l\Iartin, Va. Simmons 
Bankhead Cullom l\Iassey Smith, Ga. 
Borah Cm Us :Nel on Smith, Mich. 
Hourne Fletcher Oliver moot 
Ilrandegee Fo ter Overman Stephenson 
Brown Guggenheim Owen Stone 
Br}" an Hitchcock Page Sutherland 
Hurnham Jackson Paynter Swanson 
Burton .Tohn on, ~fr. Perkins Thornton 
Chamberlain Johnston, Ala. Pomerene Tlllman 
Chilton Kenyon Ricbard. on Wetmore 

larkc, Ark. Lodge Root \Yilliams 
'rane l\IcCumber Sanders 

N.ATS-1 
Aslrnr t Gore Ne-wlands , mith, S. C. 
llri tow <~ronna O'Gorman 'l'own end 
' Japp .Jone Perky Works 

Clark, Wyo. La Follette Poindexter 
Dixou Martine, N. J'. Recd 

:NOT YOTI...'G-25. 
Bacon Dillingham Lea mitb, Ariz. • 
Bradley du l'ont Lippitt Kmith, Md. 
Brig-gs Fall McLean 'iYa rren 
'atron nallinger i\Iyer 'Yalson 

C'ulber on naroble l'enrose 
.umm ins l~ardnet· Percy 

Davis Kern ShiYely 

The PRESIDIXG OFFICE!:. The Senate adopts the reso­
lution. The Senator from Kew Hamp hire [.Mr. GALLI ~GER ] 
mll take the chair. 

1\lr. G..i.LLIKGER thereupon took the chai1r as President pro 
tempo re. 

THE JOUR~ AL. 

The PRESIDJ:;XT pro tempore 'prr. GAJ.LINGER). The RPc­
retary will reaLl the Journal of the proceeding of Saturday 
la t. 

The Secretary proceeded to read the Jomnnl of the procceu­
ings of Saturday last. 

Mr. ~IcO .:\IBEil. I a k nnanimou consent that the further 
rending of the Journal may be dispen ed \Tith. 

The PilESIDEXT pro tcmpore. I:s there objection to the 
req-uest of the Sena tor from X or th Dakota? 

:Mr. IlEED. I object, Mr. President. 
The PilESIDE~T pro tempore. The Scuator from :Missouri 

object..,. The reading will be continued. 
The Secretary resumetl and conclu led the rcauiug of the 

Journal, '\\hicll was appro\ed. 
PRE IDI:XG OFFICER FOR I:llPEACII:llEXT TRIAL. 

The PUESIDE:KT pro tempore. Senator , for reasons suffi­
cient to the Chair, the Chair begs to be relieYell from the <lnty 
of pre illing o\er the Senate while it its a." a. Court of Im­
peachment in the trial of Hobert W . .Are:llbaltl, aud a ks tllat 
the Senate shall select a Senator to preside oYer sueh pro· 
ceedings. 

.Mr. LODGE. :\Ir. Pre ident, in •iew of the taterneut jn~t 
ruacle to the Senate by the President pro tcmpore, I offer the 
resolution 'lhich I sen<l to the desk, aud ask unanimous con­
:ent for its pre ent con ideration. 

There being no objection, the r esolutiou ( . Iles. 40D) was 
read, consitlered by unanimous consent, auu agreed to, as 
follO'\\S : 

Rcsoli;c1l, That the Hon. AUGGSTUS 0. BAcox. a "enator ft'om the 
State of Georgia. be, and be is hereby. appointed to prC'side dut'in_g tho 
t l'ial of the impeachment of Robert W. Archbald, circuit judge of tlle 
l'nited tates. 

ELECTIO:X OF rRE IDEXT l'RO TE:\IPORE. 

Ur. R.:\IOOT subrnitt d the fo)lo,Ying re olution ( . He~. 
410), which was reatl, con ·i<.lereu by uuanimou cou cut, a utl 
agreed to: 

Re oh-eel, Tbat the ecrctary -wait upon the rrei::ident of the ·n ited 
tates and inform him that the • enate ha elected JACOB II. GALT,JXG~R 

a Senator from tlle .~tatc of .1. ·ew Hamp hire-t. I're ·ident of the 'enate 
pro tempore, to hold and exercise the ouice from and including 
December 16, 1912, to and including January 4, 1013; that the Senate 
has elected .Auau T -s 0 . BACON, a :5enator from the tate of Gcorftia, 
President of the Senate pro tempore, to hold Jl,nd exerci. c the office 
from ·end induding January 5, HH3, t.o and including .Tan uat·y 1 , 
HH3; that the 8enate ha elected JACOB H. GALLIXGER rre, ident of 
the Senate pro tempore, to hold and c.xercii;e the office from and inclnd· 
ing January 10, 1!)13, to and including Febrnary 1. 1Ul3; tha ~ the 
8enate has elected AUGUSTUS 0 . HACON Pre ident of the Henat · pro 
tempore, to hold and exercise the office from and including l:'el.Jruar~· '.!, 
1913 to and in cluding l:'ebruary 1;:; , 1!)13; and that the Senate has 
elected JACOB H. GALLI::\GER President of the 8C'nate pro tempol'e, to 
bold and exerci e the office from and including February lU, Hll;}, to 
and including )larch 3, 1!>13. 

Ur. S::\IOOT . ubmitt d the following r e olntion ( S. Hes. 
411), which \T::ts read, consitlereJ by uuauirnou con cut, auu 
agree<l to : _ 

Rcsolrcd, That the f'c rctary nolify the IIou e of IleprcsentatiYes 
that the Senate has elected JACOB H. GALLIXGF.I:, a ·enator from the 
'tate of New Hampshire, l're id nt of the :;C'nate pro tempore, to bold 

and exercise the office from and including Decembet· lU, rn12, to and 
including Januuy 4, 1!)13; that the Senate ha elected AuGUSTGS O. 
BACON a Senator from the 'tate of Geot·gia, Pre idcnt of the Senate 
oro tempore, to hold and exercise the office from and including January 
5, 1913, to and including January 1 , 1913; that the Senate has elected 
JACOB II. GALLIXGER. Pre ident of the Senate pro tempore, to hold and 
exercise the office from and including January 19, 1913, to and includ­
ing February 1, 1!)13; that the Senate has elected .AUGUSTUS O. Il.\CO. 
President of the Senate pro tempore, to hold nnd exercise the office from 
and including February 2, 1Dl3, to and including Febrnary 15, mm ; 
and that the Senate ha elected JACOB II. GtLLINGER. !'resident of the 
Senate pro tempore, to hold and exercise the office from and including 
February 16, 1913, to and including March 3, 1913. 

Al'\XU.iL RErORT OF THE INTEilST.1TE CO:ll:llERCE CO:ll:llI . IO::'l' 
(II. DOC. XO. 94G) . 

The PRESIDEXT pro tempor laiu befor the ena te the 
Twenty-sixth Annual Re1)ort of the Inter tat ommcrce Com­
mission, which 'las referred to the owmittee on Iutersta te 

ommerce and ordered to be printed. 
DE:UOTION OF W'ILLll:ll HALL AXD OTIIEilS . 

The PTIESIDEXT l)l'O tempore laiLl before tbe Senate a com­
munication from the Postmaster General, statiug, in rcsvouse 
to Senate resolution of Decemlier -±. 1012. cnllin" fo r tlie corre­
spondence in the posses£ion of the Po t Office Depn rtmeut r ela.­
tirn to the demotion of William Hall, C. H. Erwin, J. J:.. 
Xegley, and ~. P. Rodman, clerks in the Ilail"ny :\fail Serrice, 
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that the pnpers will be furnished at the earliest date practi­
cable, which was referred to the Committee on Po t Offices and 
Post Iloads. - · 

MESSAGE FRO:ll TIIE HOUSE. 

A message from the House of IlepresentatiYes, by J. C. 
South, its Chief Clerk. announceu tlrnt the House had passed 
the joint resolution ( S. J. Iles. 144) uutllorizing the payment 
of December salaries to officers and employees of the Senate 
:mu House of IleprescntatiYcs ou the day of adjournment for 
tlle holiday recess. 

PETITIOXS AKD ME~IORIALS . 

The PRESIDE?\'"£ pro tempore presenteu resolutions adopted 
by the city council of Boston, l\Ia.-s., relatirn to the high price 
of coal, wllich were referred to the Committee on Euucution 
and Labor. 

He also pre ented a memorial of sundry citizens of Cin­
cinnati, Ohio, remonstrating against the pas age of the so-called 
Kenyon-Sheppard interstate liquor !Jill, "-hich was ordered to 
lie on the table. 

Mr. S~IITH of ~iichigan. Mr. President, I send to tile desk 
a telegram, wbich is one of many I hnTc received bearing upon 
the same subject. I a k that it be read for the information 
of the Senate. 

There being no objection, the telegram wa._ read anu oruered 
to lie on the tnb1e, as folloW"s: 

Hon. TI".\I. ALDEX s~nTIT, 
LA.xs1xa, :\Ircrr., December 1-j, 1912. 

United t:;tutes Se11ator, lfaslti11gto11, D. C.: 
At a conference of committee representing the following State or­

gnnizations-Michigan State Sunday School Associalion, 'Yoman's 
Cbristiau Temperance Union .• \nti -Saloon League, and State probiuition 
committe~-hcld in Battle Creek December D, the following action was 
taken: · 

Rcsol11ed, We request our Senators :md Ilcpresentatins in Con;ress 
to YOte for the passage of tbc Kenyon interstate liquor sllipment bill . 

E . K. 'VARUF.:'I', Gltainnan. 
F. W. ComB.'1', Secretary. 

~lr. S .... 11\""DERS. I offer resolutious passed at a meeting of 
the National Woman's Christian Temperance Union on December 
13, with the request that they be read and printed in the RECORD. 

There being no objection, the resolutions W"ere read and or­
dered to lie on the table, as follows : 

Ilesolntion,; passed at a meeting of the ::\utional 'Yonrn.n·s Christian 
Temperance Union, Decem!Jer Hi, 1012: _ 
Whereas the shipment of alcoholic liquors into prohibition States to be 

sold contrary to the laws of those States is the greatest hindrance to 
the enforcement of the prollibitory law; and 

WIJereas it is manifestly wrong for out-of-State liquor makers :-ind 
liquor sellers to baYe ·the protection of 1?ederal law in sending 
alcoholic liquors into States to be sold contrary to law: 
llesol ucc1 . •.rIJat we respectfully petition tbe United States Con!!ress 

lo pass the· amended Kenyon bill or some similar measure. ~ 

~Ir. BRISTOW. I huYe a _yery lnrge number of petitions in 
favor of the pas age of the Kenyon-Sheppard bilJ. Several 
thousand citizens of Kansas petition for it. I "·ill not ask to 
bave them read, but that they be noted ancl filed. 
- The PRESIDE·~T pro tempore. Without objection, it is so 
on1ered. 

Tbe petitions are as follows: 
lfrom sundry citizens of 1\fonurnent, Arkansas City, Holton, 

"
1 inona, Lebanon, Norton, Scott City, SylYia, Ransom, Graham 

County, Wichita, Agra, Iloxie, l\luscotah, Hill City, Pohvin, 
Atchlson, Utica, Glacle, l\lankato, Han·ey, SeclgW"ick, 'Velling­
ton, Ozawkie, and Osage City, all in the State of Kansas. 

hll'. GilO~'NA. I have receiyed a large number of petitions 
ant1 resolutions signed by citizens of my State for the passage 
of the o-called amended Kenyon bill. I will not ask to have 
the petitions read, ns they all bear on the same subject matter. 
I ask, however, that the heading of one of the petitions be em­
bodied in the IlECORD and that the remainder be appropriately 
referred. 

There being no objection, the petitions were ordered to lie on 
the table, and the beading of one of the petitions W"as ordered 
to be printed in the RECORD, as follOW'S: 
To the Hon. A. :r. Gnox)<.A, 

United States Senate, lVas7tington, D . C.: 
The undersigned, citizens and residents of the State of Xorth Dakota 

realizing the evil effects of the liquor traffic and the dtfficulty of en~ 
forcing the prohibition law of this State under the present interstate­
commerce law, earnestly r equest you, as our representative, to use all 
legitimate means within :vom· power to secure the passage of the bill 
known as the amended Kenyon bill, No. 4043, '\\hich will come up 
in tlJe United States Senate ~m December 16 next. 

Mr. 'l'O,VNSEND. .iUr. President, I ha\e sent for some peti­
tions in behalf of the Kenyon-Sheppard liquor bill, which I de­
sire to ha-.e noteu and filed as soon as I can get them. 

The PRESIDE~'T 11ro tcmpore. Permission is granted. 
Mr. CLAPP. 1\Ir. President, as I understand the rule, either 

petitions or prirnte claims bills may be filed W"ith the Secretary 
-at any time during tbe sessions of the Senate. 

Tbe PRESIDEXT pro ternpore. They can be file<l wit!! the 
Secretary under the rule. 

Mr. CLAPP. .And they do not ha-.e to be presented in open 
session? 

The PRESIDENT pro tempore. The Senator is correct. 
l\lr. TOWNSEND presented petitions of the Michigan State 

Sunday Scbool Association, of the Woman's Christian Temper­
auce Union, of the Antisaloon League, and of tlle State Pro­
hibition committee, of Lausing; of the congregation of the 
First United Brethren Church of Grand Rapids; of the Chris­
tian Enclea rnr Union of Detroit; of the board of directors of 
the Petoskey Federation of Woman's Clubs ; and of sunury 
citizens of Detroit, Harbor Springs, Lansing, Holly Scotts, 
Petoskey, Kalamazoo, Caro, Prescott, and Battle Creek, all in 
the State of l\lichigan, praying for the passnge of the so-calletl 
Kenyon-Sheppard interstate liquor bill, which "ere ordered to 
lie on the table. 

Mr. STONE presented memorials of sundry citizens of 
Seneca; of Local Union No. 43, Beer Drilers and Stablemen, 
Iutemationul Uuion of United BreW"ery Workmen of America; of 
Local Unions Nos. 237, 24G, and 2rn, Internatfonal Union of 
United Brewery Workmen of America, all of St. Louis; of the 
Trade Assembly of Joplin, all in the State of Missouri, and of 
the National German-American Alliance of 1\Ii souri, rewon­
strating against the passage of the so-called Kenyon-Sheppard 
interstate liquor bill, W"hich were ordered to lie on the table. 

He also presented pditions of sundry citizens of Westboro, 
West Plains, and Versailles, of the CiT"ic League of N'orborne, of 
the Lone ·Star Union, of the ·woman's Christian Temperance 
Union of Albany, aud of _the congregation of the l\JethotU t 
Episcopal Church South, of Elkins, all in the State of Missouri, 
praying for the passage of the so-calle<l Kenyon-Shepp::ml inter­
state liquor bill, which were ordered to lie on the table. 

Mr. JOHNSON of Maine presented petitions of suu<lry citi­
zens of Turner Center, Stockholm, and Nobleboro, all in the 
State of ~Iaine, praying for the pas age of the so-called Kenyon­
Shep11ard interstate liquor bill, W"hich 'Yere ordered to lie on 
the table. 

He also presented a memorial of the local branch of tlle 
German-American Alliance of Lisbon Falls, l\le., remoustra ting 
against the passage of the so-called Kenyon-Sbeppunl interstate 
liquor bill, \Yhich W"US ordered to lie on the table. 

Mr. i\fcLEAN presented a petition of 22 citizens of Yales­
ville, Conn., praying for the pas age of the so-called Kenyon­
Sheppard interstate liquor bill, which was oruered to lie on tbe 
table. 

He also presented a petition of the Social Ser-lice League of 
Salisbury, Conn., and a petition of Manchester Grange, No. ~ J, 
Patrons of Husbandry, of South Manchester, Conn., praying 
for the enactment of legislation proyiding for the establishmen t 
of agricultural extension departments in connection with the 
agricultural colleges in the se,eral States, which "\\ere oruer1!u 
to lie on the table. 

Mr. CULLOM -presented memorials of Local Unions No. ~1, of 
BelleyilJe, and No. 337, No. 344, and No. 342, of Chicago, of the 
International Union of the United BreW"ery Workmen of .. ~er­
ica, of the joint ex:ecutirn board of Brewery and Distillery 
Workmen, of Peoria and Pekin, and of the United Societies for 
Local Self-Government, and the Personal Liberty League · uf 
Illinois, all in the State of Illinois, remonstrating against the 
passage of the so-culled Kenyon-Sheppard interstate liquor bill, 
which \\ere ordered to lie on the table. 

He also presented petitions of the Woman's Christian Tem­
perance Unions of Savanna, Percy, Downers GroYe, Jackson 
County, Napenille, Galena, Aurora, Springfield, and Gri<lley; 
of the Brotherhood of the First l\letbodist Episcopal Churcb of 
Champaign; of the congreg~tion of the Central Congregational 
Church, of Galesburg; of the Sabbath ·school conyention at 
Monmouth; of the congregation of the Methodist Episcopal 
Church of Keensburg; and of sundry citizens of Galesburg, Val­
meyer, illiddlegroT"e, and Harvard, all in the State of Illinois, 
praying for the passage of the so-called Kenyon-Sheppard inter­
state liquor bill, which were ordered to lie on the table. 

Mr. CURTIS presented petitions of the congregations of the 
First Presbyterian Church of Olathe, the Baptist Church of 
Olathe, the First Baptist Church of McPherson, and the 1\letho­
dist Episcopal Church of Caldwell, and of sundry citizens of 
1\lcPherson, Olathe, Deni on, Hillsboro, Augusta, Holton, Wi­
nona, and Norton, all in the State of Kansas, praying for the -
passage of the so-called Kenyon-Sheppard interstate liquor bill, 
which were ordered to lie on the table. 

Mr. ROOT presented a petition of the 1\ew York State Can­
ners' Association, praying :for the establisllment of a bureau of 
inspection to inquire into the sanitary condition of tlle cannini; 
and preserving factories in that State, which was referred to 
the Committee on Agriculture and Forestry: · 
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:Mr. ST0.1..IB pre ented sundry telegrams in the natnre of 
memorials from Strandberg, McGreecy & Co., the Southwestern 
National Bank of Commerce, the Densmore Hotel Co., Edw·ard 
J. McMahan, tlle Bauer Machine Works, the Commerce Trust 

o., tile • "ilcs & l\Ioser Cigar Co., the Fir t National Bank, tile 
Kumpf. Insurance Agency, the H. P. 'Vright I1n·e-tment Co., 
th Iloc.les Planing l\1ill, the A. J. Shirk Roofing Co., the Kupper 
Hotel Co., Charles Campbell, tile Central Brass Works Co., 
Itothenbcrg & Schlos , tlle C. C. Yost Pie Co., and the Ridley 
l\foclline Works Co., all of Kan~as City, in the State of l\Iis-
ouri, remon trnting a"ainst the pa~sage of the so-called Ke1;1-

:ron-Sheppard interstate liquor bill, which were ordered to lle 
on tlle table. 

i\Ir. S~IlTH of :\larylaucl presented a petition of un<lry citi­
zen of :Maryland, praying for the adoption of certain amend­
ments to the patent la.ws, n-hich n-as referred to the Committee 
on Patent-. 

l\Ir. SHIVELY presented petitions of the Ministerial Associa­
tion of Terre Haute; of General Canby Post, No. 2, Grand Army 
of tlle Hepublic, of Brazil; and of Henry E. C. _Cade, William H. 
l\lcCor<l, Hev. 0\Yen Wrigllt and 8 other citizens of Yeeclersburg, 
all in the Stnte of Indiana, praying for the passage of the so­
called Kenyon-Sheppard interstate liquor bill, whicll were 
or<lered to lie on the t:tble. 

.l\Ir. GALLI.rTGER presented petitions of sundry citizens of 
New Hampton, Claremont, Keene, and East Jaffrey, all jn the 
State of New Hampshire, praying for the passage of the so­
called Kenyon-Sheppard interstate liquor bill, which were 
ruereu to lie OU the table. 

DILLS IXTROD-CCED. 

Bills "·ere introduced, read the fir t time, and, by unanimous 
con ent, the second time, and referred as follows: 

By l\lr. BRISTOW : 
A bill ( S. 7777) granting :rn increase of pension to Eben S. 

"'elch (with accompanying papers) ; to the Committee on Pen­
f::ions. 

By Mr. CL.A.PP : 
A bill (S. 7778) to authorize the :;.\1innesota Ri\er Impro>e­

ment & Power Co. to construct dams aero s the )linne ota 
Ili\er ; to tile ommittee on Commerce. 

A bill (S. TT79) granting an increase of pension to Thomas C. 
AIU.rich (with accompanying papers) ; to the Committee on 
Pensions. 

(By request.) A bill (S. 7780) making it unlan-f'ul for any 
society order, or as ociation to send or receh-e through the 
United.' States mails, or to deposit in the United States mails, 
any written or printed matter representing such society, fra­
ternal order, or association to be named or designated or enti­
tled by any name hereafter adopted, any word or part of which 
title shall be the name of any bird or animal, the name of which 
bird or animal is already being used as a part of its title or 
name by any other society, fraternal ·order, or assocfation; to 
the Committee on Post Offices and Post n.oads. 

By l\lr. PAGE: 
A bill ( S. 77 1) granting an increa e of pension to Christo­

! her P. Brown (with accompanying papers) ; to the Committee 
on Pensions. 

By l\f r. BURTON: 
A bill ( S. 7782) for reduction of postage rates on first-cluss 

mail matter; to the Committee on: Post Offices and Post Roads. 
By Mr. WETMORE: 
A bill (S. 7783) granting an increase of pen ion to George W. 

Hale (with accompanying papers); to the Committee on Pen­
sions. 

O:\nHBUS CLAIMS DILL. 

l\Ir. CHILT0.1. T (for l\Ir. WATSON) submitted three amend­
ments intended to be proposed by him to the omnibus claims 
bill, \Yhich were ordered to lie on the ta_ble and be printed. 

l\Ir. REED submitted 42 amendments mtended to be proposed 
by him to the omnibus claims bill, which were ordered to lie 
ou the table and be printed. 

'AMENDME~TS TO TilE LEGISLATIVE APPROPRIATIO::<r DILL. 

l\Ir. BURTON submitted an amendment proposing to increase 
the salaries of certain employees in the office of the assistant 
treasurer at Cincinnati, Ohio, etc., intended to be proposed by 
him to tile legi lati\e, etc., approp~'iation bill, which was re­
ferred to the Committee on Appropriation and ordered to be 
printed. 

JOHN W. CUJ.>P. 

i\Ir. CL..1.PP. On July 16 last the bill (S. 31tl9) for the relief 
of John W. Cupp was reported adversely from the Committee 
on Claims, and it was postponed indefinitely. But I under­
stand in talking with memb€rs of the committee, that possibly 
it w~s inadvertently done. Therefore, notwithstanding the 

nd'ler e report, I ask unanimous co~sent to rcconsltler ·the vote 
by \Yhich the bill \Y::ts poRtponed indefinitely, and I morn thn t 
the Secretary of the Senate be directe<l to transmit to the clerk 
of tile Committee on Claim. the papers in connection ITitll it, 
and that the bill be refenea. to the Committee on laim . 

Tile PRESIDE.NT pro ternpore. Without objection, the action 
of the Senate ind finitely po tponino- the bill will be rccon:. 
iclered and the request of the Senator from l\linne~ota wili be 

compliccl with. 
AGRICULTUR.\.L EXTEFSIO:N DEP.\.RTME:NTS. 

1\Ir. S:;.\IITH of Georgia. 1\Ir. Pre ideut, I de ire to girn notice 
that on Weclne day, immediately after the morning I.rnsine~-, 
with the consent of the Senate, I desire to ad<lre the "'em1tc 
upon the bill (H. R. 22 71) to establi h agricultural cxten:ion 
departments iu connection with the land-grant colleges iu the 
seyeral States. 

hlEMORLU. ADDRE SE O:N TIIE L..iTE SEN .l.TOR T_\. non. 
:\Ir. LEA. ~Ir. President. I desire to rri\e notice tlmt on Fri­

<lay, February 7, 1913, I will ask that the bu iness of tlle Senate 
mar be suspended in order that fitting tribute may be paid 1.o 
the memory of my late colleague, ROBERT Lorn T..iYLOB. 

PROCEDURE I~ L\!PEACH:llENT TRB..LS. 

l\fr. SUTHERL.V\D. I offer the resolution wllich I scml to 
the desk, and ask to ha,·e it rca.d. 

The PRESIDE.r~T pro tempore. The resolution subrnittell by 
the Senator from Utah n·ill be read. 

The Secretary read the resolution ( S. Res. 412) as follows: 
Resoli:ed, That the Judiciary Committee of the Senate is instruct d 

to prepare and report to the Senate such amendments and additions to 
the rules for impeachment trials as are neces ary and appropriate to 
pro>ide that in all impeachment cases hereafter instituted, except when 
the Pre ident or Vice President of the United State , a member of tbe 
Cabinet, or a member of the Supreme Court of the nited States is 
impeached, the testimony mn.y be taken by the Judiciary Committee and 
together with findings of fact reported to the Senate for its considera­
tion and judgment. 

Mr. SUTHERLAND. .Mr. President, the pro-.ision of tlle 
Constitution with reference to impeachment is as follows: 

The Senate shall have tbe sole power to try all impeachments. When 
sitting for that purpose, they shall be on oatb. or affirmation. When 
the President of the United States is tried, the Chief Justice shall pre­
side; and no person shall be convicted without the concurrence of two-
thirds of the Members present. · 

Judgment in cases of impeachment shall not extend further than to 
removal from office and di qualification to hold and enjoy any office of 
honor trust or profit under the United States; but the party con­
victed shall' neverthele s be liable and subject to indictment, trial, 
judgment, and punishment according to law. 

That is the only provision of the Constitution with ref­
erence to the functions of the Senate in trying impeacll­
rnent cases. I see no reason why the Senate may not take 
testimony as testimony is taken by a coUl't of equity, for 
example, by reference, in the case of a court of equity, to a 
ma ter and in the case of the Senate by reference to a special 
committee or to a standing committee. I think it is Yery de­
sirable that tllat course should be followed in the future, ex­
cept where the high officers named in the resolution should be 
invol\ed. 

The Senate bas been occupied in the present trial for two or 
three weeks. It time ha.s been tu.ken away from the impor­
tant business of the Senate. Many of the Senators could not 
be present to hear the testimony, and of necessity they arc 
obliged to read it before they can act. The same result, it 
seems to me, would be obtained by referring the case in the 
first instance to the Judiciary Committee to take the te ti­
mony and report it to the Senate. Of course, the finding of 
fact which might be presented by the Judiciary Committee 
would only be advisory, and not binding on the Sena.te. 

I ha-re not been able to find any discussion on the snbject 
except what is "ery briefly said in Jefferson's i\Ianual, at page 
153 of the Senate Manual Speaking of the practice of t~e 
British Parliament in this re pect, under the head of "Wit­
nesses," it is said: 

'The practice is to swear the witnesses in open House, an<l then ex· 
amine them there ; or a comm!ttee may b~ named who ~hal I ex.amine 
them in committee, either on mterrogator1es agreed on m the House 
or such as the committee in their disct·etion shall demand. 

I ask that the resolution be referred to the Judiciary Com­
mittee. 

Mr. B.AILEY. Mr. Pre ident, before the re olutlon is re­
ferred I want to express the hope tha.t it will ne'i·er be adopted. 
In th~ first place, a proceeding of that kind wouJd utterly fail 
to impress the country, and it would degenerate into sometll~ng 
like a contested-election case. I indulge the hope-and I tb1Ilk 
that hope is jnstified by the history of the country-that im­
peachment b'ials will not be~ome fre\!uent enough . to seri?usly 
interfere with the Senate rn tile di char"e of its ordrnary 
duties. But .'1hen a President or Vice President or a ci>il 
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office1· of tbe United States is impeached by the House of Rep­
resentati1es, I think the inquest held b:r this body should be as 
olernu and impre sive as pos.,ible, und I believe the open 

Senate-sitting, if :rou ]Jlease, as a Court of Impea1.:hment-is 
the place where eye'ry witness should be heard. To send the 
witnesses in a matter of this dignity to the prilacy of a com­
mittee room i to make the proceefling le<::s impressi1e than it 
ought to be and, in my opinion, it would give some gronnu. 
now :mu then for people to allege that the proceeding were 
not a s fair and not as open as tbe nature of the proceedings 
r equires. 

I sympathize \Yitll the desire of the Senator from Utah [:Mr. 
SUTHERLAND] to a >e the time of the Senate ; but I do not 
my elf know how the Senate could better spend its time th:in 
in trying a ca . e like this. It is one of the duties devol1ed ur:on 
us by the Con stitution, and it is one of the most solemn .which 
we can perform. I hope we will never commit t~e most 11npor­
t aut part of it to jlny committee of thi body. 

:\Ir. BORAH. I\Iay I ask what di position is to be made of 
the resolution? 

The PRESIDE1~T pro tempore. The Senator from Utah 
made the reqnes~ that it be referred .to .the J,udiciary C~m­
ruittee. That will be done, without obJect10n. :rhe resolution 
will go to the ornmittee on the Judiciary. . 

~fr . REED sub equently said : I ask for another reaclmg of 
the resolution offered by the Senator from Utah. 
_ The PRESIDENT pro tempore. Without iibjection tlle reso­
lution will again be read. 

The Secretary read as follows: 
Resoh:ed, That the Judiciary Committee of the Senate is instr_u~ted 

to prepare and report to the Senate such amendments and add1ti.ons 
to the rules for impeachment trials as are necessary_ an~ appropriate 
to provide that in all impeachment cases hereafter m tltuted, except 
when t he President or Vice President of the United States, a member 
of the Cabinet, or a member of the Supreme Court of t.h~ nited S~ates 
is impeached, the testimony may be taken by the Ju.,d1c1ary Co~m1ttee 
and, together with findings of fact, reported to the Senate for its con­
sideration and judgment. 

Mr. REED. .Mr. President, as a mutter of information, I 
wish to inquire whether it was the purpose of the Senator from 

tah to have a rule reported making it obligatory that these 
proceedings should go to tbe Judiciary Committee, or simply 
to have a rule drafted which woulu permit such reference by 
a Yote of the Senate? 

.Mr. SUTHERLAND. Mr. President, the resolution probably 
would be construed as directing an obligatory rule. I think 
myself it ought to be a permissive rule, that the Senate may 
do it in any particular case. However, if the rule should be 
obUgatory, the Senate, of course, could at any time suspend 
it and try any particular case without referring it to the 
Judiciary Committee. 

Ur. REED. I have simply this uggestion to make: It fii.2IDS 
to me it would be better to ha•e that rule, if it is reportea, so 
drawn that proceeding of this nature should not go to a com­
mittee except by an order of the Senate, leaving at least in 
some form, a discretion in the Senate that could be exercised 
without repealin<>' the rule. 

I think there is a great deal of wisdom in the proposition ad­
vanced by the Senator from utah, but I think the modification 
I haye suggested or something of that nature ought to be em­
bodied in it. 

l\lr. BACON. .Mr. Pre iUent, I T'i·ould ugge t to the Senator 
from Utah that there ought to be a change in the phraseology 
of one part of his resolution. I do not discuss in any manner 
now the question as to the propriety of the resolution, but the 
propriety of a change is because there i no such officer known 
to our law as a Cabinet officer. The designation of the officer 
ns a abinet·officer can not be fotmd in the law, and could not 
be created a such by Congress, because Congress could not im­
pose upon the President the selection of those whom he will 
choose to be his advisers. He has chosen Yoltmtarily without 
any statute to have the heads of the departments as his con­
stitutional advisers. They are constitutional only in the sense 
that the Constitution says he may require services at the hands 
of the heads of departments in the giving of information, and so 
forth. These geutlemen are heads· of departments, and the 
phraseology of the resolution, it seems to rue, should be changed 
to conform thereto. 

There is in other countries a similar body, which is in 
either of tho e countries in fact a cabinet. Such cabinets are 
iu fact tlle ruling influences of the governmental affairs of tlle 
country, the executiYe being merely nominal. It is different 
rnth us. The Executirn here is :m actual Executive, and these 
are his ndvisers simply, and we call them Cabinet officers merely 
JJy courtesy. It is well recognized who they are when we speak 
of tllern as such, anu tllere is no impropriety in speaking of them 
as such as a mutter of courtesy; but in a legal document, es11e-

cially one that , eeks to prescribe the method by willch impc:ich­
ment 11roceedings hould be taken against them, we should be 
accurate. It seems to me the only proper phraseology tllere 
would be to use the words " heads of departments " instead of 
" Cabinet officers." 

Mr. SUTHERLAND. I am well a ·ware of the correctness of 
"-hat the Senator from Georgia snys. The law designates the 
so-called Cabinet officers as heads of departments. I ha>e 
chosen in the resolution, which, of com·l!e, is not a ruie, but 
simply a direction to the Judiciary Committee to prepare a 
rule, to use the term by which they are popularly known rather 
than the name by which they are legally knowu, and I take it 
the Judiciary Committee will haye no difficulty in understaml­
ing what is meant. 

Mr. TIIORNTOX. l\Ir. President, I ask that the resolution 
submitted by the Senator from Utah, referring to the future 
conduct of impeachment proceedings, be read again to the Sen­
ate. There are many who, like myself, do not understand 
wllat its effect would be if adopted . 

.Mr. KENYON. Mr. ~resident, I ri e to a question of order. 
The PRESIDE:NT pro tempore. The Senator from Iowa 

ri e to a question of order. The Senator will tate it. 
Ur. KENYO.N. It is that this debate is not in order as a 

part of the unfinished busine s. 
'rhe PRESIDE~T pro tempore. Debate can proceed only by 

unanimous consent, the resolution haying been referred. 
INTERSTATE SHIPMENT OF LIQUORS. 

The PRESIDE:XT pro tempore. Under the special order of 
the Senate the consideration of the bill (S. 4043) to prohibit 
interstate commerce in intoxicating liquors in certain cases ,vm 
be proceeded with. The bill will be read. 

The Senate, as in Committee of the Whole, proceeded to con­
sider the bill, which was read, as follows: 

Be f t enucted, etc., That tbe shipment or transportation in any man­
ner or lly any means whatsoever of any spirituous. vinous, malted, 
fermented. or other· intoxicating liquor of any kind, including beer, ale, 
or wine, fr .-im one State, 'l'erritory, or Dish·ict of the United States, or 
pl ace noncontiguous to but subject to the jurisdiction thereof into any 
other State, Terr1tory, ot· District of the United States, or place non· 
contiguous to llut subject to the jurisdiction thereof, or from any 
foreign country into any State, TeLTitory, or Distl"ict of the United 
Sta tes. or place noncontif;uous to hut subject to the jurisdiction thcreoJ:. 
which sa itl spirituou , nnous, malted, fermented, or other intoxicating 
liquor is intended, by any person intere tcd therein, directly or in­
directly, or in any manner connected with the transaction, to be re­
ceived, possessed, or kept, or in any manner used, either in the original 
package or otherwise, in vioL'ltion of any law of such State. Territory, 
or District of the United States. or place noncontiguous to but sullject 
to the jurisdiction thereof, enacted in the exercise of the police powers 
of uch State, Territory, or District of tile United States, or place non­
contiguous to but subject to the jurisdiction thereof, is he1·eby prohibited. 

l\Ir. SA:NDERS. .Mr. President, Senate bill 4043. entitle<l 
".A. bill to prohibit interstate commerce in intoxicating liquors in 
certain case~," stripped of its verbiage, would read: 

JJe i t enacted, That the shipment or intoxicating liquor from one 
State into any other State by any person, to be received or u cd in 
violation of any law of such State, is hereby prohibited. 

SEC. 2. Tbat all intoxicating liquors transported into any State shall, 
upon arrh' al within tile boundaries of such State and before delivery to 
the consignee, be subject to the operation of the laws of sut;:h State. 

This bill relates to nothing but the shipment of intoxica ting 
liquors from one State into another State where it is to be 
sold in violation of State laws concerning same. 

It does not re!ate to the personal use of liquor. The personnl­
liberty cry does not therefore properly come into this discus­
s ion. With only a few exceptions, none of the States haye yet 
attempted to prohibit the drinking of liquor, and it is not the 
intention of the advocates of this bill to ask the Federal Gov­
ernment to take such action in adrn.nce of the States. 

Parts of States to which State prohibition laws do not apply, 
commonly known as "wet territory," are not affected by this 
bill . 

The disposition of the States to limit or prohibit the sale of 
liquors is so general that the que tion can not be copsidered a 
sectional or local matter. EYery State has more or less terri- • 
tory where the sale of intoxicating liquors· is prohibited. This 
is commonly known as "dry territory." 

Eight States have State-wide prohibition. Only six States 
have more wet than dry territory. These wet and dry States 
are scatter2d over the entire country. 

As an evidence of the demand for such legislation, it is suffi· 
cient to call attention to the fact that 71 per cent of the area 
of the United States is now under State prohibition laws, and 
by the further fact that a majority of all the people of the Uniteu 
States live in dry territory. 

The evils attending the use of intoxicating liquors are so well 
known and so generally admitted that nothing need be saiU on 
that part of the subject in the consideration of this bill. 

The State I have the honor to represent is perhaps a fair 
example of the various States to which this bill applies is a 
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gr ater or le s dt'gree. It has n. State-wide law against the 
sale of intoxicating liquors to persons witllin t.he State. These 
lnws are enforcecl in most of the counties fairly well, but are 
violated in th~ many counties, especially those having large 
citie , on account of the corrupting influence of the lai·ge num­
ber of mail-order liquor houses in these cities, which are in the 
alleged business of selling to persons in other St;ites. The vio­
lation of the law 01er the State are almost all by keepers of 
oft-drink stands, hotels, boarding houses, restaurants, lilery 

stables, and bawdyhonses. To these are to be added the. boot­
legger class, made up of loafers and other like characters. 

The centers of liquor cli tribution were originally the saloons. 
They, with their attending evils, baTe been banished from the 
larger purt of the country. But with their going there has 
grown up what is known as the "rnail-orcler liquor business." 
This is e1en more insidious than the saloons. It came as an 
afterthought. · 

Persons who were formerly in the saloon business in one 
capacity or another are now running mail-order houses or are 
en"a "'ed in the unlawful ale of liquor as described. The sup­
ply of liquor for almost an this business is traceable to the inter­
stn te shipment of liquor for sale in nolation of the State law. 

Persons in this business seek opportune times for getting 
liquor from the express offices, and secrete it in all manner of 
ways, then sell it clandestinely, ma.king it exceedingly difficult 
for State officials to enforce the State laws. Under the present 
Federal laws this liquor is not subject to the State laws until 
it is delivered to the consignee, and there is, therefore, no 
opportunity for its detention while in transit after it comes into 
the State or while it is in the express office awaiting delivery. 

In smaller towns numbers of persons order whisky by mail 
from outside of Tennessee and have it shipped to themselves in 
small quantities by express. The large mail-order whisky 
houses flood the State with their advertising matter for the 

·purpose of getting this trade. The various wholesale liquor 
dealers who ship into Tennessee keep traveling representatives 
in the State, who \isit the dealers and bootlegger s and take 
orders from them for whisky. These orders are transmitted 
by the agent to his house, and the goods are shipped directly 
to the person ordering the same. The agent collects from the 
purchaser at such times as they may agree upon. 

The quality of liquors sold in Tennessee at this time is gen­
erally below the standard. Large quantities of high-proof 
spirits aTe shipped into the State, which are taken by the 
\arious r ectifiers and reduced in proof an<l, in most instances, 
foreign substances are ad-decl, rendering the whisky inferior in 
quality and frequently deleterious to the consumer, physically 
and mentally. This is clone because of the large increase in 
quantity secured thereby, which laraely increases the profit. 
The Stutes are not able to protect their people from fraud and 
imposition of this kind. 

I suppose no one will say that intoxicating liquors should be 
sold to minors. The States all ha\e laws against such sale. 
Minors are not allowed in saloons. The mail-order liquor 
houses send their ad\ertising matter to minors, and in this way 
minors everywhere are led to buy liquor. On account of this 
children come out from under th e restraint and protection of 
the law and practically from under parental restraint. 

This mail-order business goes on all O\er the country. An 
example of its l'Olume is found in the report of the I nterstate 
Commerce Commission, opinion No. 1596, as to the business 
of this kind in the Southern States, showing a total sale of 
more than G,000,000 gallons annually. 'rhis 'yould indicate that 
the total of this mail-order liquor business for the whole United 
Stntes is about 20,000,000 gallons per annum. 

I now read from the report : 
The mail-order Lusiness in packages of liquor in this counh-y had its 

llC';;inning about a quarter of a century ago. At that time it was of 
small proportions. very few packages being shipped, and those only to 
short distances. It was the spread of the prohibition movement that 
gave vitality to this character of tra.ffi.c in liquor. Local option first 
drove the dealers from the locallties where they had carried on a retail 
business to settle on the outskirts of the proscribed territory and ship 
liquor into it. As the prohibitive area spread the shippers were dr iven 
f:l rther and farther back. bn t their business became more extended :In 
the territory covered and larger in the volume of traffic. With State­
wide prohibition came the interstate traffic in liquor. '.l.'he decision of 
the Supreme Court that this traffic was interstate and, therefore. S1.1pe­
rior to interference by the State governments gave the industry a 
tr mendous impetu :md established the express companies as the car­
riers of pi:aetically the whole of this traffic. 

The proportions of the business throu 00hout the country at the 
present time can not be e timated with any degree of accuracy, but 
figures presented b:v the Southern · Expres' Co. may be made the 
bm1is of a fair approximation. Jaeksonville, Fla ., probably the largest 
suinping point for liqaor in the South. sends out between three 
and fom• thou·nnd packages of 1 or 2· gallons dally, or a total of about 
one nnd one-half million gallons a year. Chattanooga ships about 
7 G,OOC> gnllons; Richmond, 546,720 g-allons: Petersburg. 268,128 gal­
lons; Pensacola, ::?G7,7G-O gallons ; New Orleans, 255, 36 gallons~ 

Augusta. 215,150 gallons; and Norfolk, Va. ; Cairo, Ill.; Emporia, Va. : 
Louisville, Ky.; Portsmouth, Ya.; Iloanoke. Ya. ; and Savannah, Ga., 
ship more tllan 100,000 gallons each annually. 

This report a1so states : 
These packages are sent express. charges paid, dil·ect to the con-

umers on orders, in most cases, paid for in advance of shipment. The 
mo>ement is much more active in the South than in other sections or 
the country. partly because of the extent of the prohibition territory 
in .that section, partly because of the large quantities of very cheap 
wb1 ky manufactured and shipped there for the consumption of the 
ne~~·o population . While it is not the function of this commission to be 
~nnuenced in its conclusions by the moral aspect of the question, it i3 
~mpossible not to re<!ognize in this traffic. one . of the impoi'tant factors 
m the race problem of the South-the evil s1.nr1t back of that problem 
in more ways than one. Generally speakin·g, the evidence presented 
at these hearings went to show a distinct cleavage in the indu try; iu 
the West a high grade of liquor was shipped and a better clientele 
appealed to ; in the South both whisky and consumers were on a ·consid­
erably lower grade. 

The follo'\\ing letter, recei\ed from the largest mail-order 
liquor house in Chattanooga, is an acknowledgment of the fact 
that they know tbemsel'res to be shipping ·liquor into other 
Stutes, to be sold in T'iolation of the laws of such Stat.GB. It 
also sho'\\S the extent of this pernicious business : 

Allow me to "\>rite you in behalf of our business. Chattanooga is the 
second large t mail-order whisky centeL' in the South . and if the 
Kenyon bill pa ses the Hou e, which comes up before the Sen.ate Decem­
ber lG, it means that our business will practically be destroyed, and I 
am writing to ask that you carefully consider this matter. 

We certainly will appreciate anything that you can do for us, and 
with best wishes I remain, 

Yours, very truly, --- ---
r. S.-We have 150 white employC'es here in our store in Chatta­

nooga. 'I'his will give you some idea of the magnitude of the mail-order 
business out of Chattanooga. 

The sale of pistols is prohibited by e1ery State, but mail-order 
houses ell and ship them into e1ery State in the same way as 
intoxicating liquors, and not infrequently a mll.Il orders them by 
the same mail, receives both by the same express, ancl a homi­
cide follows. 

I notice with great satisfaction that in the parcel-post i:egu­
lations just issued both '\\hisky and pistols are declared non­
mailable. 

Tllis bill is not all that is wished by the temperance peop1e of. 
the country. It only stops the business of selling liquor within 
dry territory by persons outside that territory in \iolati-0n of 
law. The e\il of interstate sales to consumers yet remains. 
When it i.s remembered that the Federal Government can ·abso­
lutely prohibit all interstate shipments of liquor the liquor 
manufactUTers and dealers should be gratified that the more 
adrnnced proposition of prohibiting th e interstate shipments of 
liquor to consumers is not in this bill. 

If a mail-order man feels aggrieved he has his remedy. He 
can require cash in ad1ance for botll the price of the liquor and 
the freight on same. Then he is in no danger of loss by r eason 
of the intent of the consignees being of an unlawful nature. 

As i t is now no person in Tennessee can lawfully sell intoxi­
cating liquor in Tennessee, but a person in Kentucky can sen in 
Tennessee. Should a citizen of Kentucky have more rights in 
Tennessee than a citizen of Tennessee? No man should have 
the personal liberty of Tiolating the laws of any State. 

As it is a State can protect its citizens against one another, 
but not against outsiders. A State can regulate the quality of 
liquor sold within the State, but it can not regulate the quality 
of liquor sold from outside the State. 

It is the moral duty of the Federal Government to protect 
the States in the enforcement of their laws. There is here an 
in1asion of State rights and a helplessness of States to protect 
themselves. They must therefore look to the National Go-rern­
ment for relief. That is the object of this bill. 

A Senator from New York once said : 
No man can overestimate the importance of maintaining each and 

every one of the sovereignties of the States, and no one can overesti­
mate the importance of maintaining the sovereignty of the Nation. 

Applying this statement to the matter under discussion, I wish 
to add, the sovereignty of the Nation is in-roked to maintain the 
sovereignty of the States. 

l\I.r. McC :l\IBER. Mr. President, the purpose of this bill 
is to meet a condition. The condition is of ·the same character 
as that which necessitated and brought about the enactment of 
the pure food and drug law. The statutes of practically (ffery 
State in the Union contained enactments designed to protect the 
people of such States against fraudulent, adulterated, mis· 
branded, or deleterious food and drugs. The purposes of each 
State law were broad and comprehenstrn, and had it not been 
for certain Federal interfe1·ence would ha>e been sufficient to 
accord proper- protection to the people of such State. 

The construction of the interstate~commerce clau e of th~ 
Constitution to the effect that the jurisdiction of the Fellernl 
Government o\er an article entering into interstate commerce 
continued, not only until the article had been received by the 
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consignee, but al o until it had actually passed out of his hands 
an<l mingled with the mass of the property of the State, ren­
dered tlle State law ineffecfr..-e as a preventive measure. The 
law could punish the innocent retail merchant but could not 
prevent the commission of the offense, nor reach the source of 
the evil, the manufacturer, in another State. The greater pro­
portion of all food and drug products were consumed in States 
otller than tllat in which they were manufactured. They 
came from the factory often adulterated, often misl:lbeled, 
an<l. were quite often <l.eleterions to health. 

The retail merchant had a right to assume, when he ordered 
n few hundred dollars' worth of maple sirup, and when it came 
to him marked "Pure Vermont Maple Syrup," that he was 
receiving just what he ordered and not colored and flavored 
glucose. The State could with very little grace_ impose a fine 
upon an innocent retailer and make him suffer for an offense 
committed by another upon him. Nor did this vicarious punish­
ment in any way remedy the wrong which had been perpe­
trated upon the consumer. It was impossible for the State 
authorities to watch every train at every station within its 
borders every day in the year to ascertain what goods were 
being imported into the State which were condemned by their 
Jaws. The condition demanded a remedy. The pure-food law 
was introduced and passed to meet the condition. It has been 
eminently successful. 

Wllen I drafted llie bill which became the final law with 
a1mo t no change, I did not <lraft it along the lines of this bill 
to prohjbit interstate commerce in intoxicating liquors in cer­
tain cases. I hacl examined the authorities governing the ques­
Uon which had been decided at that time, and I belie\ed that a 
proposal that the articles should become subjected to the police 
powers of a State the moment they crossed the line and before 
they reache<l. the hands of the consumer of doubtful constitu­
tionality. At that time the courts had gone so far as to holcl 
in the Leisy against Hardin case, One hundred and thirty-fifth 
United States, that the power of Congress oV"er interstate com­
merce extended not only from the time the c~signor began to 
ship the goods to the time of their delivery, out also followed 
them in the original packages until tlley had passed by sale out 
of the hands of the consignee. 

Nor did those who supported the pure-food act feel entirely 
safe at that time in being able to meet the claim that it would 
be a delegation of congressional power to authorize the diV"ers 
State laws to Jay hold upon an article of interstate commerce 
the moment it crossed a State line. 

There was what we considered a much safer, if not sounder, 
foundation for a Government law which should meet the necessi­
ties of that situation. It had been held in many cases that the 
power of Congress over interstate commerce was exactly of the 
snme cllaracte1· and potency as the power of Congress over for­
eign commerce; that under the authority of Congress to regu­
late and control foreign commerce Congress had again and 
again enacted legislation which absolutely prohibited certain 
kinds of goods from entering into commerce. The courts had 
clearly established the doctrine that the right to regulate com­
merce carries with it in proper cases the right to prohibit com­
merce. The lottery case had already been decided, One hun­
dred and eighty-eighth United States, page 321. 

In tllis case the court say: 
If lottery traffic carried on through interstate commerce is a matter 

of which Congress may take cognizance and over which its power may 
be e-'\'.'.ercised, can it be possible that it must tolerate the traffic and sim­
ply regulate the manner in which it may be carried on? Or may not 
Congress, fur the protection of the people of all the States under the 
power to regulate commerce, devise such means within tbe scope of the 
Constitution and not prohibited by it as will drive that traffic out of 
commerce among the States? 

The court decided that Congress had such power, that it 
could so outlaw a commoility for the protection of the people of 
all the States. 

Justice Harlan in that case states : 
What clause (in the Constitution) can be cited which in any degree 

countenances the suggestion that one may of right carry or cause to 
be cat"l'ied from one State to another that which will harm the public 
more or less 'I * = * Surely it will not be said to be a part of any 
one's liberty, as recognized by the supreme law of the land, that be 
shall be allowed to introduce into commerce among tbe States an 
element that will be confessedly injurious to public morals. 

Again : 
As a State may, for the purpose of guarding the morals of its own 

people, prohibit all sales of lottery tickets within its limits, so Con­
gress, for the purpose of ,l?Uarding the people of the United States 
against the widespread pestilence of lotteries, and to protect the com­
merce which concerns all the States. may prohibit the carrying of 
lottery tickets from one State to another. 

~Jr. SUTHERLA:ND. .Mr. President--
The PRESIDE ..... ..,...r pro tempore. Will the Seuator from 

:Xorth Dakota yield to the Senator from Utah? 

Mr. SUTHERLAXD. Will it interrupt the Senator if I ask 
him a question? 

Mr. McCUMBER. I will allow the interruption at this time, 
but I wish to close before half past 1, and therefore I may not 
be able to yield to all interruptions. 

Mr. SUTHERLAND. The Senator said a moment ago, ·as I 
understood him, that the power to regulate interstate com­
merce is of the same potency as the power to regulate foreign 
commerce. 

Mr. McCU::\IBER. That is the statement, Mr. President. 
Mr. SUTHERLAND. Does not the Senator recognize tllnt 

while the language of the constitutional provision with refer­
ence to interstate and foreign commerce is the same the objects 
to which the language is directed are different; that the Gov­
ernment of the United States in dealing with a foreign nntion 
deals in its sovereign capacity; that it may absolutely prohibit 
the importation of any goods from foreign countries or from 
any particular foreign country, but that it could not, it seems 
to me-I ask the Senator bis T'iew of it-absolutely prohibit 
the transmission of · all goods from one particular State to 
another particular State? · 

1\Ir. l\fcCUMBER. Congress may prohibit importations or 
fix any condition upon any foreign importations. The po"·er of 
Congress oyer interstate commerce, as over foreign commerce, 
is plenary, is foll and complete; and while Congress may not; 
and I have not claimed it is necessary that Congress may pro­
hibit commerce in any and all things, there are certain things 
in which, exercising its plenary po,ver, it may prohibit to enter 
interstate commerce. 

Mr. SUTHERL.A.:ND. Congress may pass an embargo against 
the importation of all goods from France to this country, but 
does the Senator think that Congress can pass a law putting an 
embargo upon all goods from New York to any other State? 

Mr. McCUUBER. Not by any means, as I will show before 
I get through; but Congress can prohibit some things from en­
tering into interstate commerce, and intoxicating liquors is 
one of the things. 

We were able to apply this reasoning directly to llie pure food 
and drug act. No citizen had a right under the Constitution to· 
use the channels of commerce to deceive or injure others. That 
will apply to this case. He bad no inllerent right to defraud 
the people of another State by selling to its citizens an article, 
which was falsely labeled or adulterated, for the genuine arti­
cle. 

And so we invoked the inherent power of Congress to prohibit 
entirely interstate commerce in any article designed or calcu­
lated to deceive. We held that Congress had the power to pre­
vent the citizens of one State from perpetrating a fraud upon 
either the pocketbook or the stomach of the citizens of another 
State. This wholesome law has been upheld by the courts. 

Mr. President, I hav-e read over most hurriedly the Jegal 
arguments both pro and con given before the Committee on 
Interstate Commerce. To understand the force of those argu­
ments one must understand the purpor;e of the bill and what 
condition it is sought to meet. The condition is almost the 
same as that which presented itself re; the reason for the pure­
food and drug act, except that in the latter case the law was 
designed to protect the citizens of one State against the un­
lawful, fraudulent act of a citizen of another State, while in 
the present case the design of the law is to protect the citizens 
of a State against the crimes and unlawful acts of its own 
citizens, committed in con.junction with citizens of another 
State. The desire of the State is not alone to punish for the 
offense of the illegal sale of liquor, but to prevent the illegal 
sale. It has been found impossible to effectively enforce the 
prohibitiori laws of a State if the State is compelled to await 
its action until the offense prohibited has been committed, the 
property sold and mingled in the mass of the property of the 
State. The State seeks to reach the property before it has 
reached the hands of the consumer-to reach it in bulk. It 
desires to issue its process against the property itself and to 
determine beforehand whether or not it is there for an un­
lawful purpose; and if so, to enjoin that purpose-to proceed 
against it by an action in rem and condemn it as a nuisance. 

This bill is not a bill to preV"ent interstate commerce in in­
toxicating liquors. The State of North Dakota is a prohibition 
State, made so under its constitution. So long as that . law 
remains a law of the State of North Dakota it is my duty as a 
Representative of that State to assist in the enforcement of 
that law and to assist in the enactment of any legislation by 
the Federal Government which is necessary for the State to 
enforce its police powers. I say our State is a prohibition 
State; but it is prohibition only in the sense that it prohibits 
the sale of intoxicating liquors as a beverage. It pr·events no 
man and no family from importing any liquors and consnming 

• 
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tllem in the home or elsewhere. It is not aimed at the right -
to consume Jiqnor, L>ut is le,-eled against the open saloon. '.rhis 
law will not affect the importation of intoxicating liquors into 
the State to be· used as they alw-ays ha·rn been used since we 
uecame a State. Its only effect will be fo assist the officials of 
tlle · state in enforcing the prohibition law against blind piggism, 
bootlegging, and so forth. . . 

For the Sllllle reason that the State laws were ineffectfre to 
pre\ent a contemplated breach of them and called for a Federal 
pure-food act, so the State laws are ineffectile to properly pro­
tect the people against the evils which the majority of the 
people of such State say flow from the sale of intoxicating 
liquors. This is so beca use the State is often compelled to await 
action until the sale has been completed and the injury bas been 
done . 

.Assuming that the State has the right to enforce its own laws 
by such method as will be effective, namely, by an action 
in rem against the property before it reaches the consignee or 
the consumer, we are met directly with the question whether 
Congress can legally subject an article in interstate commerce 
to the police power of the State '\Vhile it is still in transit or 
before it has mingled with the mass of the property of the State. 

In the consideration of this question we must admit every 
claim made by the opponents of the measure which have had 
the real s~nction of the Supreme Court of the United States. 
We must admit that the court has held that an article is in 
interstate commerce until it has actually been sold in original 
packages, and that until it has been so sold the State law-s have 
no control over it. To be sure, in a subsequent case the court 
lleld that Congress could authorize the State laws to attach to 
the property before its final sale in original nackages and after 
its delh·ery to the consignee; that the sale was merely an in.ci­
dent to commerce and not, strictly speaking, commerce itself, 
and therefore the Congress could relinquish to the State author­
ity over the article over which Congress might, if it saw fit, 
retain exclusive control. That is my construction of the Rahrer 
case. 

The court has also held that Congress has no authority to 
delegate its power over interstate commerce to a State. 

I, however, base my claim of the constitutionality of this 
proposed law upon a legal proposition which, I think, was not 
discussed, ot· at least but barely touched upon, in the argument 
l>efore the committee. _ . 

First. That Congress has power to absolutely prohibit inter­
·state commerce in intoxicating liquors. That is my position 
and the fundamental basis of my argument to upheld the con­
stitutionaiity of this proposed measure, 

Second. Having power to prohibit interstate commerce in in­
toxicating liquors it has the lesser power, which must be 
included in the greater, of allowing interstate commerce in in­
toxicating liquors under certain conditions, and those conditions 
may be that the commodities shall be subjected to the police 
pow-ers of a State the moment they cross the State line; not that 
th') State law shall be the effectiYe law and be approved by Con­
gress, but Congress shall relinquish its hold upon the articles 
upon certain conditions when they arrive within a State. 

Mr. BORAH. _l\fr. President--
'l'he PilESIDENT pro tempore. Does the Senator from North 

Dakota yield to the Senator from Idaho? 
l\Ir. l\1cC l\IBEil. I yiel<l, Mr. P.resident. 
l\lr. BORAH. The proposition which the Senator has just 

!Jeen stating is co...-ered, I take it, by the first part of the bill; 
that is, section 2. 

l\fr. UcCU~lllEil. Yes. 
l\Ir. BORAH. That is a prohibition against shipping liquors 

into a State where they are intended to be used in a.n unla'IT'ful 
wny. 

l\Ir. l\IcGGMBER Yes. ,, 
l\Ir. BORAH. It seems to me that Congress has that pr;nver, 

and I am in favor of exercising that po'\Ver. But when you 
come to the second section it has occurred to me that there is 
a clause in that section which militates against the strength 
and effect of the first section and might involve a question of 
constitutionality. I do not see the necessity of section 2, and I 
do not believe it to be constitutional. 

Mr. McCUMBEil. I do not think the second section is at 
all necessary, and I think it is of doubtful constitutionality in 
one of its provisions; but I do not desire to argue that question 
at thjs time. If the act is made clear that we do not put into 
effect a State law when the commodities arrh-e in such State, 
or do not delegate our autll.-Ority in any manner to a State, but 
simply provide a condition under which the commodity may 
lose its commercial character, and thereby become subject to 
the laws of the State, the second section may be so framed as to 
be held cn'stltntional. · 

l\Ir. KENYON. 1\Ir. President--
The PRESIDENT pro temr>ore. Does the Senator from 

No~h Dakota yield to the Senator from Iowa'! 
l\Ir. l\I CUMBER. I yield to the Senator. 
.!\Ir. KE1\YON. I simply want to say, 1\Ir. President, to the· 

Senator from North Dakota that section 2 is the committee 
amendment. 

l\Ir. l\IcCU~IBETI. I understand that. 
Mr. KENYON. I have thought of the same suggestion that 

the Senator from Idaho [l\Ir. BoRA.H] has made. · While the 
first section prohibits the shipment of intoxicating liquors with 
the intention to violate the law of the State, the second section 
would seem to recognize the transportation of liquors and at the 
same time apply the police powers. There is some incongruity 
between tlie two sections. 

l\Ir. l\IcCU.MBER. One would seem to rather trnnsfer the 
congres ional authority over to the State, and that consh·uc­
tion we should avoid, if possible. 

l\fr. BORAH. Just a word, Mr. President. 
The PRESIDENT pro tempore. Does the Senator from North 

Dakota yield further to the Sena tor from Iclaho? 
l\Ir. i\IcCU~IBER. I yiel<..l 
l\Ir. BORAH. As I have said, so far as the first section is 

concerned, it seems that the bill provides that Congress shall 
retain the control of the commerce; it says it shall not go into a 
State under certain conditions; · it fi."'\:es the rate and regulation 
itself; but in the second section it is pro\ided: 

That all fermented, distilled, or other intoxicating Ilquors or liquids 
transported into any State or Territory. or remaining therein for use, 
consumption, sale. or storage therein, shall, upon atTival within the 
boundaries of such State or Territory and before delivery to the con­
signee-

The prohibition which has been made in the preceding sec­
tion is, in a sense, abrogated in the second, and liquor is recog­
nized as an article of commerce. Recognizing it as an article 
of commerce, and one which may go into the State, then the ques­
tion is, Can you stop it and turn it over to the State before it 
is finally deliv ed to the consignee? In the first section you 
make it contraband of commerce when it is being shipped for 
unlawful use. · In the second you recognize it as an article of 
commerce, but turn it over t!) the State before it is deli\ered to 
consignee. I do not think this aids the law in its efficiency, and 
I believe it unconstitutional 

l\Ir. l\1cCU.MBER. The whole question is our authority to 
attach a condition to it in order to give it a right to enter into 
interstate commerce. 

Third. That. imposing tbe condition that the goods shall be 
so subjected to the laws of a State is not in any sense whatever 
delegating authority to the State to control by its legislation 
interstate commerce. It is the penalty prescribed in the con­
dition by congressional action. 

Fourth. That having a right to prohibit interstate commerce 
in intoxicating liquors it has the lesser right, which is in­
cluded in the greater, of declaring as a condition for the allow­
ance of the article to enter into interstate commerce that it 
shall be <li...-ested of its Federal protection as a commodity in 
interstate commerce '\Vhenever certain conditions arise, and that 
the condition which will so divest it may be that it is intended 
to be used in violation of the police powers of the State. 

This bill reads : · 
That the shipment or transportation in any manner or by any means 

whatsoever of any spirituous. vinous, malted, fermented. 01' other in­
toxicating liquor of any kind, including beer, ale, or wine, from one 
State Territory, or District of the United States, or place noncon­
tiguo{1s to but subject to the jurisdjct!on thereof into any. other State, 
Territory, or District of the United States, * * * which said 
spirituous, vinous, malted, fermented, or other intoxicating liquor is in­
tended. by any person interested therein, directly or indirectly, or in any 
manner connected with the transaction, to be received, possessed, or 
kept or in any manner used, eithe1· in the original package or other­
wise: in Tiolation of any law of such State, * "' * is hereby pro­
hibited. 

That is the gist of the proposed law. 
Mr. BORAH. :Mr. President--
The PRESIDENT pro temporc. Does the Senator from 

North Dakota yield further to the Senator from Iclaho? 
l\Ir. l\fcCU~IBER. I yield, Mr. President. 
1\Ir. BORAH. What is the necessity_ of anything further 

after that is done? 
1\Ir. l\IcCUl\IBEll. What is the question? 
1\Ir. BORAH. I shy, what is the necessity of anything fur- . 

ther in the bill after liquor is prohibited from being shipped 
into the State? What is the necessity of section 2? 

l\Ir. McCUMBER. I had stated, if the Senator will pardon 
me, wllen he first called my attention to it, that I" doubted the 
constitutionality of section 2 and that I did not see the necessity 
of it. It was ·no part of the bill when it was introduced, but is 
a committee · amendment. I think it is rather dangerous than 
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beneficial It may be open to the construction . that it is a 
delegation of congressional authority. 

l\fr. BORAH. I did not catch the Senator's full statement 
Mr. McCUl\IBER. :Mr. President, I stand upon the broad 

proposition that all of the provisions of the bill which subject 
the article to the laws of the State are simply conditions im­
posed upon the article as conditions precedent to its right to 
enter the channels of interstate traffic. That is under section 1 
of the bill. 

Under the first proposition, this question naturally arises: 
Ha•e the citizens of one State any inherent right to do a busi­
ness in another State, which business is specifically prohibited 
by the constitution or laws of the State in which it is to be 
carried on and is denied to every citizen of that State? I can 
hardly conceive that anyone will claim such a right. The 
majority of · the people of the State of California do not like 
the Celestial. The Representati\es of that State insist upon a 
national law which will prohibit the Chinese from coming into 
California. Now, a great many Californians want the people 
there. They want them as laborers. They want them in the 
fruit-pich."ing season. But when they insist on their personal 
priYilege to hire whomsoever they will, the majority say, 
"These people debase our State citizenship and we will not 
Ila ye them." The majority of the people of North Dakota, of 
Kansas, of Oklahoma, say they do not want intoxicating liquors 
shipped into their States for sale; that the sale of liquors in­
jures their citizens. What moral right has California to insist 
tllat no Chinaman shall come into her territory because of his 
bad influence and then object to North Dakota or Oklahoma 
·aying tllat California wines. and other intoxicants shall not 

come into their respective territories because of tlleir bad in­
:tluence? 

I do not for one moment question that where the right of 
Congress under the interstate commerce law attaches to a com­
modity it mll prevail over any police power of the State. But 
"\\hat I do claim is that in a certain class of commodities, which 
are more or less under the ban of public opiiiion and which a 
great vroportion of the people do not recognize as property 
whateyer, Congress has a right to prohibit such commodities 
from entering into interstate commerce, and the right of pro­
hibition carries with it the lesser power to impose conditions. 

Suppose that nitroglycerine is imported into any State. TJ.le 
State authorities have ample evidence that it is to be used for 
the purpose of blowing up bridges or great works under con­
struction. Is Congress compelled. to say to the State authori­
ties, "You mu t not lay your hands on this article until it has 
reached . the hands of the consignee; you must then keep watch 
01er the consignee to see that he does not use it for the pmpose 
intended, and if you fail, and surreptitiously he gets some· of it 
into the hands of a Mc:Uanigal and a. public building is blown 
up and many liyes lost, you must content yourselves with 
punishing the perpetrator"? That punishment does not bring 
back the lives that are lost. The punishment of the blind 
pigger-the illicit seller--does not rehabilitate the homes he has 
destroyed. nor alleviate the influence for lawlessness which his 
action has created. I am not asking whether the State can 
insist on applying its law to an article before it leaves the 
hands of a common carrier, without permission of Congress, 
but can Congress relieve the State from this onerous condition? 
It is a question of the authority of Congress to grant, not of 
the State to demand. 

Has Congre s tlle right to prohibit intoxicating liquors from 
entering into interstate commerce? If it has no such power, 
then I am willing to concede that it has no power to subject 
that liquor to the condition sought in the bill. If intoxicating 
liquors as a commodity haYe inherently all of the rights that 
clothing or bread could ha•e, then we may well doubt the con-
titutionality of this law. 

I know that courts have held that intoxicating liquors are rec­
ognized and legitimate subjects of interstate commerce; that 
it is not competent for any State to forbid any commercial 
carrier to transport such articles from a consignor in one 
State to a consignee in another. Bat the courts have never 
held that Congress could not cease to recognize them as legiti­
mate subjects of interstate commerce. I insist that Congress 
may cease to recognize liquors as proper subjects of interstate 
commerce. While it is held that it is not competent for a State 
to forbid any common carrier to transport such articles from a 
consignor iu one Steite to a consignee in another State, it has 
uot been held that Congre s has not that authority. 

ongre s has again and again assumed a right to determine 
that a certnin commodity should be deprived of its right to enter 
the channels of commerce. In 1897 and in the Payne bill of 
190!) Congre prohibited tile importation of any goods that 
were made in whole or in part by con•ict labo1·. Here the pro-

vision applies, even though there is no evil whateyer inherent 
in the goods themselYes. We do not need to go that far in this 
case . 

.Mr. WILLIAMS. l\Ir. President--
The PRESIDENT pro tempore. Does the Senator from Xortll 

Dakota yield to the Sena tor from l\Iississippi? 
Mr. .McCU:MBER. I do. 
.l\Ir. WILLLL.\IS. If the Senator from North Dakota \Till 

pardon me, while he is on that point I desire, in furtherance 
of his argument, to show how far Congress has gone in the 
.policy of cooperating with rather than obstructing the States 
in the execution of their police powers. 

In the first decade of this century this state of affairs existed: 
Some people · in some of the slaye State were freeing their 
negroes and carrying them to free States, carrying them into 
free States which had laws against the residence of free negro~s 
within those States. Congress passed a law forbidding the 
importation of fTee negroes into any State where they were not 
permitted by law to reside, and that law was signed by no less 
a strict constructionist than Thomas Jefferson himself. 

l\Ir. McCUMBER. I thank the Senator for cal1ing my atten­
tion to that fact. 

Mr. President, can anyone doubt for a moment, if the power 
of Congress O"\er interstate comm2rce is coe.·tensiYe with its 
power O"\er foreign commerce, and under its authority to regu­
late foreign coi;nmerce it prohibits the entry of any goods into 
the United States which were manufactured by foreign con­
victs, that it can not prohibit any interstate comrrn~rce in goods 
which make convicts? -
W~ ~an~ laws which ha•e been in force more than 50 yenrs 

providing for a forfeiture of any 1essel which shall be brou(Tht 
into the United States intended to be used in the slave h·ade~ 

By section 241 Congress prohibited the importation of the 
mongoose, the so-called flying foxes or fruit bats, the English 
sparrow, the starling, and other birds and animals, and provitles 
that all such birds or animals upon arrintl at any port in the 
United States shall be destroyed or returned at the expense of 
the owner. 

Section 242 prohibits a common carrier from transportinO' 
from any State any foreign animals or birds the importation of 
which is prohibited, or dead bodies or parts thereof of anv ·wild 
animals or birds where such animals or birds ha1e been· kil12d 
or shipped in violation of the laws of the State. 

I do not know that that particular section has been passed 
upon by the Supreme Court, but it is a law of Congre-~s in force 
at the present time. 

Mr. WORKS. Mr. President--
The PRESIDENT pro tempora Does the Senator from 

North Dakota yield to the Senator from California? 
Mr. 1\IcCU:MBER. I yield, l\lr. President. 
1\fr. WORKS. Apparently the Senator from Korth Dakota is 

discussing this bill upon the theory that it expressly forbids the 
shipment of intoxicating liquors into dry territory. Does the 
Senator so understand it? 

Mr. McCUllBER. Oh, no. I ha•e not discussed it on that 
theory, but have discussed the conditions under which liquors 
would be shipped. · 

1\lr. WORKS. The weakness of the bill, l\fr. President, it 
seems to me, is tlle -very fact that it does not do that very thinO'. 
The qualifying clause in the first section of the bill is quite 
material and takes · away most of the strength and efficacy of 
the bill itself by the use of this language : 

Which said spirituous, vinous, malted, fermented. or other intox:i­
catin.; liquor is intended, by :my person interested therein direetly or 
indirectly, or in any manner connected with the tran action to be 
received, possessed. or kept, or in any manner used, either in the ori"'­
inal packa~e '?r otherwise, ~n violation of any law of such State, Terri­
tory, or Dliltrict of the Umted States. 

That is to ay, in order to convict under this statute, if en­
acted as such, you must prove that the person to whom it was 
shipped or by whom it was possessed had the intention at the 
time to sell it unlawfully. 

I am not satisfied, Mr. President, to limit a law of this kind 
to that extent unless we are compelled to do o by the Con ti­
tution. A bill so worded will haYe very little effect, it seems 
to me, in checking or pre•enting the eyil we are h·ying to reach. 

l\Ir. l\IcCUUBER. The Senator must admit that if Congress 
has power to ab olutely prohibit, of course it has the power 
to allow with any conditions it sees fit to impose. 

Ur. WOilKS. 1\fr. President, I ha•e no doubt of that at all. 
What I question is whether Congress should stop short of abso­
lute prohibition against the shipment of liquors into dry terri­
tory. 

l\fr. :.UcCUl\1BER. That can be answered by the statement 
that iirobably not a single State in the Union prohibits the 
use of liquors in the State. Wheneyer a State goes so far as 

.· 
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to absolutely prohibit the u e of liquors in the State, then Con­
gre s may properly, under its authority, prohibit their impor­
tation into that State, but I know of •no State in the Union 
that has gone to that exten't. They do not prohibit the personal 
u e. of intoxicating liquors; they only prohibit their being sold 
contrary to law. 

lHr. WOilKS. l\lr. President--
The PRESIDEJ.. -T pro tempore. Does the Senator from 

Korth Dakota yield further? 
l\lr. McCUl\lBER I yield. 
:\Ir. WORKS. All the States make certain exceptions in the 

ca. e of the sale of intoxicating liquors. To that extent the 
shipment of the liquors would not be in Yiolation of the law o~ 
the State. No doubt Congress in enacting a law of this kind 
should make that ..,ame exception, but certainly it should go no 
further than that. 

1\lr .... IcCU~IBER I do not think Congress should go further 
than the Ja"·s of the tates themselyes" go. This bill, if it is 
pas ed a.nd become a law, will be for the benefit of the States, 
and therefore we houlu not under our general power and 
authority •oyer commerce a~sume to say that certain goods 
hould not go into the State, when the State law welcomes them 

into the State under certain condition..,. All we should do is to 
.. ay that if we allow them to enter into interstate commerce it 
hould be vdth the under tanding that they should not Yiolate 

tlle conditions imposed by the State. 
Ir. LODGE. Mr. Pre ident--

The PRESIDE,. 'T pro tempore. Does the Senator from 
North Dakota 3·ieltl to the Senator- from 1\Iassachusett ? 

Ir. 1\IcCU~!BER. Certainly. 
l\lr. LODGE. In connection with the point made by the Sen­

ator from California, which seems to me to have a great deal of 
force, llow is it to be determined what is the intention of the 
per on to whom the liquor is shipped? That compels the shipper 
to know the intention of the person. It seems to me that is 
goiug to be a matter of great difficulty to determine. 

Mr. i\lcCUl\IBER. That is getting at the merits. We are now 
di nssing tile authority of Congre s. I suppose we will deter­
mine the intention of either party to a transaction in the courts, 
t11e same as we ahn1ys determine those things. It will simply 
be ri matter of e\idence. 

~Ir. BAILEY. Hut ConO'ress could not make the Senator 
guilty of a crime for some intention which I had in my mind. 

Mr. McCUMBER Not at all. 
l\Ir. BAJI,EY. That is what I understood to be the question 

of tlie Senator from 1\Ias achusetts. 
Mr. LODGE. That "as my precise point. They make the 

shipper guilty of a crime becau. e he fails to know the intention 
of the person to \Yhom he ships. 

Mr. ~fcCUiUBER. Oh, no. 
~Ir. I.ODGE. It seems to me it would be \ery difficult to 

get at. 
)Ir. )Ir, -.UMBER I do not think the Senator has read the 

bill, or he. would not make that assertion. 
Mr. LODGE. I harn read the bill through two or three 

times. . 
Mr. l\lcC ~IBER. I would ask the Senator to quote any 

portion of the bill which makes the shipper responsible for a 
crime on account of an intent in which he did not take part. 

4lr. LODGE. The bill says that the shipment or transporta­
tion of the articles named--

.:\Ir. l'llcCUl\IBER. I prohibited. That is not a crime----
1\Ir. LODGE. Is prohibited. If the bill is without a penalty 

clause, then it is-
1\Ir. McCUl\lBEn. It is not intended to create a penalty. 

It is intended, 1\Ir. ·Pre ident, to divest the shipment of its inter­
state character whene\er it can be ascertained in a court pro­
ceeding in any , tate that it is within that it is sought to be 
u ed in violation of the lnws of that State. 

·Mr. LODGE. Does the Senator mean that the shipper who 
ships in violation of this act is not subject to any penalty? 

Mr. 1\1 0 1\IBER If he desires to sell on credit entirely, and 
depend on a lien on the property in the State in which it is 
to be paid, he might possibly lose the property in an action 
in rem. 

)Jr. CilA WFORD. 1\Ir. President--
The PRESIDENT pro tempore. Does the Sena.tor yield to 

the Senator from South Dakota? 
Mr. McOUl\lBER. I yield. 
.iUr. CRAWFORD. I ha\e been reading the bill, and I simply 

want to ascertain if my impression of it is correct. I do not 
understand tllat it is a criminal statute a.t all. 

~ir. Mc0Ul\IBE11. Not at a.11. 
Mr. ORA WFOilD. It does not undertake to pron de any 

p naltie at all. 

Mr. McCUMBER. None. 
Mr. CRAWFORD. But fixes the status of uch liquors a.s 

come within the inhibition of the act_ 
1\ir. WORKS. Mr. President--
The PRESIDENT pro tempore. Does the Sena tor yield to 

the Sena tor from California? 
l\Ir . .l\I CUMBER I will yield this time, and then I de ire to 

finish my remarks. 
Mr. WORKS. The trouble is not, as sugge ted by the Senator 

from :Massachusetts, that the burden is on the hipper of the 
liquor to prove or di prove the intention of the per on to whom 
it is shipped, but that the burden is imposed upon the pro ecu­
tion in a case of that kind, and, in order to convict, the prose­
cution must prol'e the intention of the person to whom th~ 
liquor ii! shipped. 

Mr. KENYON. l\Ir. President--
Mr . .McCUMBEil. It does not necessarily nee<l to IJe the in­

tention of the shipper. Ordinarily, it is not \ery difficult to 
proye the intent of a blind pigger when he recei>e great quan­
tities of liquor and when it is lmown that he is running an 
establi hment which we designate by tllllt name. 

1\Ir. BAILEY. Will the Senator from North Dakota permit 
me to ask him a que tion now? 

l\Ir. l\IcCUMBER. Certainly. 
1\Ir. BAILEY. I know very little about the criminal tatutes 

of the Uniteu States; but I have an impression that there is 
some general pronsion protiding a penalty where there is a 
prohibition or where any given act is made unlawful and there 
is no specific penalty attached to that a.ct in the law prohibiting 
it, because, as I understand, a . criminal statute without any 
penalty is mere brutum fulmen. It is nothing. To ay a. thing 
is prohibited and to gi \e no sanction to your prohibition sig­
nifie nothing. I may not know a. much about criminal law as 
a. Senator ought to know, but still I know quite as much about 
it as I "ant to know. 
. .Mr. l\IcCUi\IBER. I think the Senator will undoubtedly 
agree that there coul<l be no penalty unles the law itself fix d 
the p nalty. The object of thls law is to fix the statu of the 
property itself as to what time it shall lose its charn.ctcr as an 
article of interstate commerce, and the moment it lo es its inter­
state commerce character, the moment it cea es to be a commer­
cial commodity, it then of it elf falls under the laws of any State 
in which it is at that time situated. 

Mr. CURTIS. Mr .. President--
The PilESIDEXT pro tempoI""e. Does the Senator from 

North Dakota yield to the Senator from Kansas? 
l\Ir. l\IcCUMBER. I do. 
l\Ir. CURTIS. It is not the intent of the propo e<l act to make 

it criminal. If the act wa made criminal and declared to be a. 
misdemeanor, without penalty, the penalty fixed by the com­
mon la.w must control. 

1\!r. CRAWFORD. I do not want to <lelny the Senator from 
North Dakota--

Mr. l\IcCUMBER. I •will say I must close my remarks before 
half past 1, and I therefore ask that I may proceed without 
further interruption. 

l\Ir. ROOT. I wi h to ask the Senator from North Dakota a 
question. 

Mr. McCUl\IBER. I will yield this time. 
The PRESIDENT pro tempore. The Chair will take the 

liberty of suggesting to the Senator from North Dakota that at 
1 o'clock the unfinished bu ine s will be laid before the Senate. 

l\!r. McCUl\IBEil. I presume, Mr. President, it will be laid 
aside that hour. 

Mr. ROOT. I should like \ery much to know what are the 
yiews of the Senator from North Dakota as to the effect of 
this prohibition upon contracts. Would a contract of sale or 
a contract of shipment or the obligations invol>ecl in a con­
tract of shipment be valiJ. and enforceable if the transaction 
were the transaction such a.s described in this section, or would 
the contract be made invalid by reason of the fact that they are 
contracts to violate a law of the United States? 

l\Ir. McOUMBER. E\en under the present law of any of the 
States which have passed prohibition laws, a contract for the 
sale of intoxicating liquors to be used in nolation of the laws 
of the State would be invalid and could not be enforced. This 
neither enlarges nor doe it contract that rule. The contr~ct 
of sale would hardly include anything concerning any di posi­
tion by the purchaser, and hence they w uld not be contracts 
to violate a United States law. If the contract was that they 
were to be shipped to sell in violation of a State law, of course, 
that would be a violation of this act. 

1\Ir. President, I have just read section 242 of the ReYisec.l 
Statutes of the United States, which prohibits interstate com­
merce in any birds or animals killed in any State against the 
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J::iTrs of that State, aud I har<lly think anyone \\OUlU contend 
that this prollibition is a delegation of authority to the State. 
It is simply a condition under which tlle shipments may or may 
not be rnnde. 

Sections 238, 239. and 240 of the penal cotle require that there 
slrnll !Je a bona fide consignee for iutoxicating liquor shipments 
in interstate commerce: there shall be no collect on <lelh·ery 
shipments, but there shall be a plain branding, and so forth. 

These are the conditions which we have already passed as 
conditions precedent to the shipment of intoxicating liquors, 
and we may go to any extent and require any condition that 
Congress in its wisdom may see fit. · 

.Mr. President, Congress by the enactment of this bill will de­
clare its legislatke judgment that intoxicating liquors are 
articles which may seriously harm the public; the same as it 
did in the lottery cases. Where the subject on which the legis­
lative power acts admits of a grave doubt as to whether it 
ought to be withheld from public use, the right to determine 
that question is a legislative right and not a judicial right. 

Opium is useful; it is even necessary in many instances to 
preser\e life. Its general use, however, its promiscuous sale, is 
productfre of an evil that overbalances any good obtained from 
its use many hundred fold. Does anyone doubt the power of 
Congre s to protect the people of all the States, to outlaw the 
article and det'lare it shall have no commercial right, to treat 
it as it would a pestilence; and could any court override that 
lcgislatiYe judgment? Wherein does the power of Congress over 
one kind of an intoxicant differ from its power over another 
kind of intoxicant? 

Suppose Congress should declare that intoxicating liquors 
slrnll no longer be considered fit subjects for interstate com­
merce, what authority is there to override the decision of Con­
gress in that respect? Who is to determine when an article is 
to be deemed unfit for interstate commerce? Is it the court or 
the legislature? Under anything but the most extreme cases 
the answer must be that the determination of this question is 
a function solely for the legislature to perform. This does not 
mean that the legislature can act in an arbitrary manner. 
This does not mean that the legislature can declare that wheat 
or corn or clothing should not be subjects of interstate com­
merce-things which are absolute necessities and which are 
injurious to no one; but it does mean that the legislature alone 
has the right to determine when a given kind of business, like 
the sale of lottery tickets, so affects public morals, so affects 
public welfare, that it needs the interposition of the legislative 
power to 11rotect the morals or the health of the people. There 
was a time when lotteries were recognized both by the law and 
by the public as perfectly legitimate methods of raising money. 
Churches were supported by them. States derived their revenues 
from them. The Federal Government itself incorporated them 
and authorized them to carry on their business. While the 
Federal Government was so authorizing them undoubtedly a 
State could not interfere with lottery tickets so long as they 
remained wholly subject to the jurisdiction in which they were 
created and had not yet been subjected to the laws of a State. 
Ilnt Congres , responding to an awakened public conscience, 
res;ponding to the known evils of the lottery system, responding 
to the universal condemnation of the influence of the lottery, 
outlawed the system by prohibiting the interstate shipment of 
lottery tickets. 

In the lottery case l\lr. Justice Harlan said : 
If a State, when considering legislation for the suppression of lot­

teries within its own limits, may properly take into view the evils that 
inhere in the raising of money in that mode, why may not Congress, 
'invested with the powet· to regulate commerce among the several States, 
provide that such commerce shall not be polluted by the carrying of 
lottery tickets from one State to another? 
' The decision in that case answered that question affirma­

tively. If that could be answered affirmatively, how can the 
court a-void answering this question in the affirmative? If a 
State, when considering legislation for the suppression of the 
traffic in intoxicating liquors within its own limits, may prop­
erly take into view the evils that result from the promiscuous 
sale of intoxicating liquors, the commission of crimes, the 
debauching of manhood, the destruction of the health of its 
citizens, the ravages of c1isease affecting the weakened condition 
of the excessive users of intoxicating liquors,· why may not Con­
gress, invested with the power to regulate commerce among the 
several States, provide that such commerce shall not be pol­
luted by the carrying of intoxicating liquors from one State to 
nnother? .Has not Congress the same right to recognize the 
injurious effects of alcoholic drinks as it had to recognize the 
injurious effects flowing from the sale of lottery tickets? Are 
there not practically as large a proportion of the pu.blic of the 
land opposed to the sale of intoxicating liquors as there were 
to the sale of lottery tickets? Ha\e not the public, either 
through an a"Wakened conscience or as the result of scientific 

XLIX--4~ 

exposition of the evils of the liquor habit, arrh·ed at a conclu­
sion· that the evils must be stamped out in the only legitimate 
way, that of preventing its excessi\e use through the medium of 
public or private sale? I insist that the power to absolutely 
prohibit interstate commercial priYilege to intoxicating liquors 
is clearly a congressional right, and if exercised by Congress the 
courts would not assume to declare that Congress had o\er­
stepped its legitimate authority. And if it has the rigllt of 
prohibition, it must uecessarily ha\e the lesser right of irnpo..,.·.,...," ___ 
conditions. 

In the case of l\Iugler v . Kansas the court says: 
• An~ S?, if. in the judgment of the legislature the manufactme of 
intox.1catm~ l.1qu?rs for the maker's own use, as a beverage, would tend 
to .cripple, 1~ 1t did not defeat, the effot·t to guard the community against 
ev1I.s a!tend1ng the use_ of such liquors, it is not for the courts upon 
then· views as to what LS best and safest for the community to disreirnrd 
the legislative determination of that question, so far as from such a 
regulation having no relation to the genernl end sought to be attained. 

In the case of Champion v. Ames, the lottery case, Con­
gress specifically exercised its power to regulate interstate ccm­
rnerce to the point of prohibition. r.rhey held that lottery tickets 
could be declared by Congress to be outlawed, page 7. 

Crowley v. Christian (137 U. S., 80) the court said: 
. I.t is ~ot a right of a citizen of the United States to engage in traff:c 
IJ? .rntox1cating liquors. '.fhat is not a right of a citizen of a State or a 
c1bzcn of the United States. 

That could not be said as to bread or as to clothing, but it 
can be said as to this character of property. 

Again Justice Field says, in the same case : 
It is urged that as the liquors are used as a beverage and the injury 

following them, if taken in excess, is voluntarily infiidted and is con­
fined to the party offending, their sales should be without restrictions 
the contentio!J being that what a man shall drink, . equally with what 
be shall eat, is not properly matter for leo-lslation. 

!here is in this po~ition an assumption of a fact which does not 
exist, that when the hQuors are taken in excess the injuries are con­
fined to the party offending. 

Therei!l it differs from the case of the snle of other articles­
T.he injury •. it is .true1 first falls upon him in his health. which the 

habit undermmes; m bis morals, which it weakens · and in the sclf­
abasement which it creates. But as it leads to neglect of busine s and 
:vaste of property and g~neral demoralization it affects those who arc 
immediately conn~cted with and dependent upon him. By the aenernl 
concurt·ence of opmion of every civilized and Christian community there 
are fe~ sourcei;; of crime and misery to society equal to tbe dram Rhop 
where mtoxicating liquors in small quantities, to be drunk at the time'. 
are sold indiscriminately to all parties applying. The statistics of 
every State show a greater amount of crime and misery attributabie to 
the use of ardent spirits obtained pt these retail liquot· saloons than 
to any other source.. *. * * As it is a business attended with 
danger to the commumty it may, as already said. be entirely prohibited 
or. be permitted under such conditions as .will liil.lit to the utmost its 
evils. The manner and extent of regulat10n rest in the discretion o:r 
the governing authority. 

And that I claim, l\lr. President, is true with reference to the 
authority of Congress under the general proyision relating to 
interstate commerce to either prohibit its shipment or to allow 
it under any conditions it sees fit to enact. 

Again, this bill does not attempt to prohibit interstate com­
merce in intoxicating liquors, provided they are not to be used 
for unlawful purposes. I do not think any one can doubt the 
right of Congress to say that any article may ~nter· into inter­
state commerce for one purpose and may not enter into it if 
designed for another pur1)ose. It might well say that a dead 
and putrid carcass of a steer or bog migbt be transported from 
one State to another for the purpose of converting it into a 
fertilizer or into axle grease, but it should not enter commerce 
for the purpose of being sold to the public for meat. If Con­
gress can do this it has the equal power to say that an article 
entering into interstate commerce may be <li\ested of its com­
mercial protection upon certain contingencies. It may say that 
a barrel o~ J?Ork enteri?g into interstate commerce for the pur­
pose of leg1t1Illate sale m another State shall lose its commercial 
character if it becomes putrid or unfit for use, unless there 
should be a guaranty that it should not be us2d for individual 
consumption. It has equally the power to s11y that intoxicatin"' 
liquors may be recogn.ized as legitimate subjects of interstat~ 
commerce, but that if at any time while in transit it becomes 
apparent that the use designed is an immoral one, an illegal 
one, it may provide that it shall be diyested of that interstate­
commerce protection. In that case it does not adopt the law 
of any State. It does not delegate its power to a State. It 
recognizes its own authority oyer the article as an article of 
interstate commerce and says it is no longer :i subject of com­
merce, and being no longer a subject of commerce it falls of 
itself under the law of the State in which it is then located. .Y 
· l\fr. President, I can see nothing in the claim that Congress, by 
taxing intoxicating liquors gh·es them an interstate privilege 
that prohibits Congress itself from determining that they shall 
not enter particular States for illegal purposes. It may be ad­
mitted that by taxing the liquors or taxing the business of sell-
ing them is a recognition by Congress of their commercial cha r-
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ncter. so that a Stn te could not hnrnper their shipment, but 
tlrnt doe not 1wevent Congress from conditioning tlleir sbip­
meut. By llie enactment of this bill Oongl'ess will not be pro­
ltiuiting interstate commeree in intox.icating liquors, but will 
simply enact that tlley shall not be imported into any Slate for 

.tile i1urpm:e of Yiolating the laws of uch State. 
i\Ir. President, I tJeU Te thut thi bill, designed to assist the 

Stn.tes in enforcing their <Will police poVi·ers by authorizing tile 
1mp-ortntion of liquors into sud1 States on the condition that 
1.hey shall not IJe imported with intent to --riolate Staie laws, 
and 1.hnt ''"here•er sneb iutent is e tublished they shall "be de­
pri\e<l. of their commercial protection an<l be subjected to the 
la'\S of the State, wi1l stand the test of any constitntionnl ob· 
jection and th~t tlle Dill hou1d become a law. 

:Mr. SUTHETIL.L ~D. Before the Senator takes hls seat I 
sho-nk1 like to !l.~·k him one question. Suppose this uill is 
pa !':ed and some dtizen inn prohib'i.tion State concludes ti.wt a 
shipment of liquor hns been made whleh it is the intent -of the 
c011 iguee to use o:r dis po. e of in --ri-0lation <>f tlle . law of the 
State, wl.lat step or W'hat proceedings "·ou1d ·that citizen insti­
tnte in oruer to enforce this l:lw under the p1·0-rl ·ions -0f the 
law? 

l\Ir. l\l CfilIBEit. I will gi"\"'.e one concrete example that I 
find in hurriedly reading :O•er the eYidence ta.ken before the 
ommittee. In Tennessee., I believe it was, there was shi.pped 

in tile name of one per. on se-reral barrels, and each barrel 
contained 50 pint botue-s of whisky. Those we will say are 
found at the station. They ha\e not yet been deli-rered to the 
consignee. 'The State ·authorities fully undeJ.·st:md that the man 
"\\ho recei ·es this speciul coRsignment of 50 pints in a barrel 
and se\eral barr€1 can no-t necessarily need them all for his 
home con tlll.l lion during his Christmas holidar, and, knowing 
his business ro be a vender of liquors, these offieials of the 
State may desire to seize that property befm.·e it ·enters into his 
hands-before he has had an opportunity to dispose of it­
and they may, by an appropriate action-nn action in rem 
against the property itself-desire to test the question as to 
whether it has been shipped for legal purposes or for the pur­
pose of sale by tllis blind pigger. 

l\Ir. SUTHERLAJ\1D. Undei· what law is that, the State 
lnw? 

l\Ir. lfcCUMBEil. Of course it would oe the State law. 
Mr. SUTIIERLA1~. Then, .Mr. President--
1\Ir. l\IcCUMBER. -One "\\OUld hardly expect that the State 

a11thorities would proceed under a national law. 
Mr. SUTHERLAND . . But I understand the r~<Ytl.lation of 

interstate commerce con i ts in prescribing a rule which go1erns 
commerce. In the case the Senutor supposes would not re­
cour e lJe had to the law of the State, and -would not then the 
iuw of the State be the rule which regulute<l commerce? 

Mr. :McC tiIDER. Oh, no. 
Mr. SUTHERL~"D. And not :a law of the United States. 
Mr. Mc U1\ffiER. It would not be a rule which regufated 

commerce, because !Jefore or at the time that that shipment was 
made, if it be established that it is made for an unla-wful pur-
110 e, it is not in interstate commerce, and is so declared by this 
1ery law, and therefore is not "Subject to the protection that it 
-wonlu recei•e ordinarily as an article of interstate commer{'.e. 

The point I tried to ma.ke clear in all this argument and a 
briefly as po sible was that Congress has the authority to say 
l'i·ilen an nrticle hall cea e to be a subject of interstate cum­
merce and when it would loosen its own control 01er that arti­
cle. '"When the facts established thu.t the commodity came 
-i;yithin tllat prohiuition whereby Congres had reliewd it from 
its autbority, it would then of itself fall under the laws of the 
State. 

l\Ir. SlJTHETIL.A~ TD. nut the effect of th-e law TI"hich the 
Senator proposes · is to :-ill ow the State jm·isdiction to attach 
::in interst ... te shlriment of liquor wheneyer it passes the State 
line, de.pencleut upon the intention of the consignee. If the con­
signee intends to >iolate a State h'lTI", then immediately, nccord­
ino- to the law which the Senator 1s friyoring, tl1e power is 
gi1en to the Stnte to seize the goods. 

l\Ir . .l\IcCillIBEil. No. 
l\Ir. SUTHERLAN"D.· And tlrnt seizure of bis ·goocls--
1\Ir. J.lcCUl\IBER. No; 1\Ir. President, therein the Senator is 

mistaken. 1'\'0 rrower is given the State. Immediately it ceases 
to be an article of interstate commerce the State authorities 
cnn operate upon 'it. There is the distinction. Nothing is girnn 
to the State by Congress. The State autbority exists indc· 
pendent .of CongreEs • n.d a tL.1clles the moment the Federal power 
o er the sl~ipment is tel'miuated, and it is terminated upon a 
brc~ch of tlle -condition urnler which the shltJmeut is authorized. 

:ur. SUTHEilL...·L ·n. Well, Mr. Pi.'esident, I will not pur ne 
ihnt fnrtller nt tl1i tnoment, unt I wi ·h to ask the Senntor 
nn ther que tion. 

This uill applies fo foreign commerce us wen as inter. tate 
commerce. ·we haYe laws which permit the importation of 
liquor· into the United State upon paying certain duties, 
Suppose tllere is imported from Fr:mce a shipment of wine. 
The importer hns paid the duty, but it is the intention of some­
body connected with it, not neee surily the importer uecnn c 
the bill does not so pro ·itl.e-- ' 

~fr. McCU~BER. Ko. . 
.M'.r . S THERL.A.J.i'D. It is tlle intention of somel>o<ly ufreclly 

or ind.i.rectJy connected. " ·ith the transaction to ylolate a lnw 
of the State. Would the Sena.tor- say, in such a case a that, 
it would be within the power of Congress to permit that to ue 
done? 

Ur . .McCU:hlBER. Yes; l\lr. Pre l<lent, I say it would ue 
within the p.ower of Oongres , u.n-OoubtedJy. I can Jiar<.ll~- con· 
ceive of such a case arising, bat should a case of that kind 
a.rise I do not doubt for -one moment the power of -ongre. s 
tD say tltat it has lost it· protected condition as a -commotlity 
of interstate corumer~e. 

Mr. SUTHERLl\11."'D. Is not assuming the power of Congress 
liliely to result in a great deal of confu ion? 

l\Ir. McCillIBEil. No; I think not, because I think most 
of the hipments that are made from a foreign country to th'is 
country are not shipped into a particular State for a particular 
sale. They are hipped to ue sold in this country at any point 
where there may be a uemand for them. They ar--e seldom e--rer 
shipped directly into some prohibition State from a foreign 
country. If they were, i t -would, of course, fall under the same 
rule as an interstate shipment. 

Mr. SUTIIERLAI\'D. Let me ·ask the Senator anotll-er ques­
tion, because I want to get his view of the construction of the 
bill. The bill provides that this shipment or fransportatiou. 
shall be prohibited where the liquor "' is intended by any per­
son interested therein, directly Dr indirectly, or in any manner 
connected 'l'iith the transaction, to be t·ecei1ed "--

1\Ir. TOWKSE:ND. Ur. President, that is \ery interesting, 
no doubt, and we would like to hear it in thi part of the Cham-
ber. · 

The PRESIDE~T pro tempore. The Sena.tor from Michigan 
complains that the Senator can not be heard. 

l\.!r. SUTHERLAl\"'D. The bill pr o--rides that the transpor­
tation 'Of intoxicating liquors shall be pr ohiuited where1er it is 
"intended by any person interested therein, directly or indi­
rectly, or in any manner connected with the transaction, to be 
received, possessed, or irept, 'Or in any manner used,' ' and so 
fmttl, contrary to the law of the State. What is the Senator's 
idea as to the sc<we of that pr ovision? Does it extend be­
yond the con ignee; and if so, to what person or persons, bear­
ing wh..'lt relation to the tra.nsaction? 

l\Ir. McCUMBER. They must bear a relation to the ship­
ment, because that is stated in the provision itself. 

.Mr. SUTHERLAND. I know. 
Mr. McC l\IBER. There must be an interest or relation in 

the shipment it.self, -and then if any p~.r on has any l'elation to 
tllat shipment or has an :interest in it, of course he is affected 
by it. That, of course, does not mean the common cnrrier, but 
either the consignor or the consignee. 

Mr. SUTHERLAND. I read the la.nguage, of course, bnt 
I wante<l to know if the Senator would not give me an illus­
tration where it -would extend beyond the consignee. 

During the deli very of .llr. l\fcCmrnER's speech, 
The PRESIDENT pro ternpore. The Senator from North 

Dakot::?. will kindJy suspend. Tbe hour of 1 o·clock ha1in~ ar­
ri1ed, it ,is t11e duty of the Chair to lay before tlle ~enatc tho 
unfinished busine~s, which will be stated. 

The SECRET.A.RY. A joint resolution (S. J . Res. 78) propo .ing 
an amendment to the Constitution of tho United State . 

l\Ir. LODGE. I ask that the unfillished business be tcmpo-
1rarily laid aside. . 

The PilESIDE""KT pro tempore. T11e S nator from i\Ll., a ­
clm etts nsks nnnni111-0us consent tllat the unfinished bu~ine.: • 
be teruporarny laid aside. Is there objection? 'Ihe Clrnir hear 
none. The Senn.tor from South Dakota. will proceed. 

After the conclusion of Mr. :McCullBER's speech, 
Mr. KENYON. Mr. President, I wish to an wer the ugges­

tion of the 'Senator from Utah. The wortls "or in any m:iuner 
connected witll the tr.ausa.ction,'' in my judgm-ent, should 1J 
omitted from the bill, and I bad proposed to move to trike 
them out at the proper time, Ieaying the ,intention to the i)t!r­
son interested therein directly or indirectly, the wnsignor or 
con ignee, having a <lir et intere t in the mntter. I do n'()t 
think that n. railroad br!1kemnn or the mnn who nio;es the 
liquor from the depot to the plncc of de tinatio11 would JJo such 
a per"' on ns intention on ltis part Bhould hnTe anything to do 
with de"'tro~-ing tl.le inter .. tatc commerce feature of tho com­
modity. 
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)Jr. :\IcGG~lBER. The Senntor does not think tbnt that 

po sibly ruay be tlle construction anyway. 
::\fr. KE:XYON. I think not, but I think those words shoulu 

be out. 
2\fr. SUTHERLAND. Suppose we strike out the words "or 

in any maliller counecteu ·with the tram:uction," so that the bill 
will read "by any person interested therein, directly or indi­
rectl.r." The consignor is endently interested directly; the con­
siguee is eYidently intereste<J llirectly. Who is interested in­
directly? 

l\Ir. KE~~ON. That is to coyer a subterfuge, or some matter 
of that kind 'vhich might arise in a particular case. It would 
L>e go•erned by the particular circUIDstauces tllat might arise 
in any pnrticular cnse. 

Mr. SUTHEHLA?\l>. A suMerfiJge wou1<1 not pre>ent the 
consignor or consignee from lJeing interested c.Urectlr. That i 
a matter of proof. 

Mr. KENYON. Of course the words are rather sweeping, but 
I think the intent and purpose was that there may be no subter­
fuge in the matter, but it should apply to one who has a real 
interest. 

llr. SUTIIERLA.l,D. It says an indirect interest. 
i\lr. KE:NTON. I understand it is to proyide again&!: any 

question of subterfuge. 
i\Ir. SUTHEULA.:.~D. We ought not, as it seems to me, in a 

statute of this character imt in proyisions that none of us un­
tlerstau<l the meaning and the application of. I shoulu like to 
hear from some of the proponents of the bill as to just what is 
meant by an indirect interest in one of these shipments. If it 
means nothing, then it ought to go out. 

l\lr. WILLIA...US. If the Senator from Utah will pardon me, 
I tllink I can give him an illustration. Suppose a man. by the 
name of John Jones is carrying on a blind-tiger business in a 
prohibition State, antl knowing that the State authorities are 
pretty well cognizant of hls affairs he gets John Smith to order 
liquor and act as consignee. In that case John Jones is in­
directly the c1·iminnI.i arnl if it would affect nobody but the 
direct consignee of course the real criminal in the case would 
escape_ all punishment and the stool pigeon would be the only 
one punished. 

l\lr. SUTHERLAND. In the case the Senator supposes it 
eems to me that a person would be directly interestetl in it and 

not indirectly; he would ha-rn a direct interest. 
Mr. WILLIAMS. Ile would be indirectly interested in the 

shipment and directly interested in the unlawful business. 
l\lr. SUTHERLAND. The bill says any person interested 

therein directly or indirectly; that is, in the shipment or trans­
portation of liquor, and so on. 

~Ir. KENYON obtained the floor. 
Mr. MARTINE of New Jersey. Mr. President--
The PilESIDEN'.r pro tempore. Does the Senator from Iowa 

yield to the Senator from New Jersey? 
:J\Ir. l\IARTINE of New Jersey. Will the Senator yield to me? 
Mr. KEl\TYON. How long -nill the Senator take? 
Mr. :MAUTINE of Nel'i" Jersey. Fiye minutes or thereabouts. 
l\lr. KENYON. I had intended to consider this bill at some 

leugth. Siuce the hour is now approaching for the impeach­
mcmt proceedings, frrn minutes are about all I will haYe in any 
event to-day. I am willing to giye the Senator hvo of those firn 
minutes. 

JUr. l\IAUTINE of New Jersey. With the Senator·s permis­
sion, I should like to say a few words. 

l\lr. KENYON. l\lr. President, I can not yiel<l. 
The PilESIDE:N'l: pro teruporc. The Scuator from Iowa de­

clines to yield. 
Mr. KENYON. I would yiel<l for a question but not for 

remarks. 
:Mr. MARTINE of Xew Jersey. I haye no questions, but I 

lrn.ve only a few remarks that I desire to submit. 
Mr. KENYON. I decline to yield. 
Mr. 1\LIBTINE of New Jersey. The Senator declines? 
l\lr. KE:NYON. I am i:;orry, but I decline to yield. 
:;\fr. i\1ARTI:NE of New Jersey. Very well. 
The PilESIDE:NT pro tem11ore. The Senator from Iowa will 

procee<l. 
:.Ur. KENYON. Mr. President, I realize I can not get far in 

the discussion of tills measure this morning, on account of the 
a11proaching hour for the impeachment trial. I think this is a 
much misunderstood bill among the general public, judging 
from the letters and documents and printed matter that we are 
all probably receiving. It is charged in some that the bill is 
to vre>ent i1ersonal use of liquor and prevent use in families of 
iutoxicating liquors, and the last carefully prepared document I 
receiYetl vras that it was in disguise a bill to dissol>e the Fed­
eral ·uion. Of cour e, if these tllings are true it is a Yery bad 

bill, ·arnl it ougllt not to receiYe any support. However, nouc 
of these thiJ1gs ure true. 

Now, I think no lawyer who is honest ~·ith himself :rncl per­
fectly frank will deny that there are 1ery close coustitntioua l 
questions ihrnlYed in _this bill, unll . especially as to sectiou 2. 
Every forward measure must .run the gauntlet of constitutional 
objection. 

The e•il which this bill seeks to strike at is apparent, nrnl 
the purpose, it seems to me, is commendable. In its ultimate 
analysis the bill is simply to permit the States to exercise their 
reserved police power without interference by the Federal Gov- . 
ernment ;. in other words, to subject interstate commerce in 
certain articles to the laws of the seyeral States. This Gon:!m­
ment is one of delegated powers. It has been asserted by consti­
tutional writers of great emiuence that one of the incentirn 
reasons for the adoption of the Constitution was to ·giye free 
channels to commerce and not permit the States IJy Yarious ren--
ulations ta block commerce. "' 

The power of the State in its reserved police 110,Yer is one 
which Congress docs not give and is one which Cougress can 
not take away. It can not add one particle to or detract one 
iota from the police power of the States. These powers be­
long to the States; the right to make such laws concerning 
the health, life, and safety of its citizens as its legislati\·e 
power in its wisdom may determine. This is just as much a 
right in tlle State as the constitutional right to regulate eom· 
merce is in Congress. The "police power zone" of the State. 
if such an expression might be used, may at times lap over arnl 
intrude upon the "interstate commerce zone" of the Federal 
Go-vernment. If such conflict eYer does arise, the Federal Gov­
ernment, of course, is supreme. 

This bill if enacted would not be a law to bring about pro­
hibition. It would not be _a law to stop personal use of in­
toxicating liquors, nor to prohibit the shipment of intoxicating 
liquors fo r personal use, nor to stop the use of intoxicating 
liquors for sacramental purposes. Its purpose, and its only 
purpose, is to remove the impediment existing as to the States 
in the exercise of their police powers regarding the traffic or 
control of intoxicating liquors within their borders. 

It is the spirit of our times and the genius of our institutions 
that each State should exercise its police power free from the 
impediments that migllt spring from a narrow constrnctiou of 
the interstate-commerce clause. Where a State bas determined 
that intoxicating liquors shall not be manufactured or solLl 
within its borders, is it not manifest that the citizens of other 
States should .not be granted greater privileges in that State 
than its own citizenship enjoy? 

i\lr. President, I realiw that the hour of half past 1 bas ap­
proached, at which time the i'1peachment trial is to proceed 
and I girn notice that I ehall conclude my remarks at a morn~ 
ing session hereafter. 

O:lfKIIlUS CLAIMS BILL. 

lHr. ORA WFOilD. I wish to give a notice. It is tlrn.t at the 
close of the morning business to-morrow I will ask the Senate 
to resume the consideration of the omnibus claims bill . 

l\Ir. LODGE. Mr. President, I make the point of no quorum. 
The PRESIDENT pro tempoJ.·e. The Senator from l\fassaehu­

setts makes the point that there is no quorum present. The 
roll will be called. 
, The Secretary called the roll, and the following Senators 

answered to their names : 
Ashmst Cullom l\Iartine, X J. 
Bacon Curtis l\la. sey 
Bailey Dixon Mn~rs 
Bankhead Fletcher Kelson 
Borah Foster ·ewlands 
Bourne Gallinger · O'Gorman 
Brandegee (fore Oliver 
Bristow Gronna Overman 
Brown Hitchcock Page 
Bryan Johnson, Me. Paynter 
Burnham Johnston, Ala. Perkins 
Burton Jones Perky 
Chamberlain Kenyon romerenc 
Chilton La lfollll\ttC need 
Clapp Lea Richardson 
Clark, \\yo. Lodge Hoot 
Crane :ucCumber Sanders 
Crawford Martin, Ya. Simmons 

Smith, Ariz. 
Smith, Ga, 
Smith, Md. 
Smith, M.icb. 
Smith, S. C. 
Smoot 
Stephenson 
Sutherland 
Swanson 
Thornton 
Tillman 
Townsend 
Wetmore 
Williams 
\Yorks. 

Mr. S~IITH Arizona: I wish to announce the ab ence of tlle 
Senator from New lHexico [l\fr. FALr ... J, and to state that he is 
detained from the Senate on account of sickness. 

The PRESIDE:NT pro tempore. Sixty-nine Senators fillyc 
answered to their names. A quorum of the Senate is pre ent. 

Under the terms of the resolution adopted by the Senate, the 
senior Senator from Georgia [Mr. BACON"] will kindly take Uie 
chair. 

Mr. BA.CO~ took the chair as Presi<ling Officer. 
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IMPE.J..CII:r.rn.~-T oF ROBERT w. ARCHBALD. would be a Yery good thing if the Senate could make the order 
Tl.le PilESIDL 'G OFFICER (Mr.' B.\COr ) having announced if it is necessary to make an order, that these briefs shall b~ 

tlmt the time had arrived for the consideration of the articles printed separately, so that they may be distributed to the Sena­
of impeachment against Robert W. Archbald, the respondent tors without reference to the Yast bulk of the record as to the 
appeared with hi counsel, Mr. Worthington, Mr. Simpson, and eyidence. 
~Ir. Robert W. Archbald, jr. 1\Ir. WORKS. The order was passed some days ago, ancl as 

1.rhe managers on the part of the House of Representatives counsel is not familiar with it I suggest that the oTder may 
a11.ileared in the seats provided for them. be read for ills inforrnation. 

The Sergeant at 6 rrns made the usual proclamation. The PRESIDING OFFICER The Secretary will read the 
The Secretary Tead the Journal of Saturdn.y's proceedings of order which was passed on that sabjec.t. _ 

the Sena.te sitting as a Court of Impeachment. l\Ir. :Manager CLAYTON. 1\Ir. President if I may be per-
1\Ir. WORKS. Mr. President, some days ago an order was mitted to say so, I think the counsel for th~ re pondent under-

1x1.~sed by the Sennte requiring the managers on the part of stands the order, and I think he agrees with me that at the 
the House and the counsel for the respondent to file "With the latter end of tills week we shaU both furnish these briefs so 
Secretary their briefs or citations of authorities for the imme- that they will be printed under the preYlous order made by' the 
diate use of Senators. I shonld like to inquire whether that Senate. Am I correct? 
order has been complied with. Mr. WOR'l'HINGTON. So far as what the · manager states 

The PRESIDI .,.G OFFICER. The Chair will make the in- as to what we propose to do, he is co1~rect. So fnr as the order 
quiry of the manager and of counsel for tlle respondent. about printing these briefs separately is concerned I have no 

Mr. WORKS. Well, Mr. President, if you will allow me, recollection about it. ' 
fir ' t, I desire to say that on the part of the managers a printed The PRESIDIKG OFFICER The Chair will state that un­
copy of the citations of authorities up to a certain point has less there is objection, the order will be that the briel~ be 
l>een furnished to me personally, but w-ith the statement that printed s~p'.l.rately. 
the managers desired to add further authorities. Mr. Manager CLAYTON . They will both be incorporated into 

Ur. WORTHINGTON. Mr. President, I must confess that the proceedings and the record of this proceeding. 
if ·uch ::m order was made it escaped my observation. I know 1\Ir. 'YORKS. It will be necessary in that case, Mr. r1·esi-
that there was a colloquy here about it, but we haYe been 0 dent, to vacate the order already made. · 
busily engaged in-- The PH.ESIDI.!. rG OFFICER. The Ohair submitted it for 

The PRESIDING OFFICER. The Chair will interrupt the unanimou consent of the Senate only. The Ohair had ~o 
counsel to the extent of saying that as the Chair was about to right to order it otherwise, and, with the permission of the 
submit the question as to the correctness of the Journal the Senator from California., as the Secretary can not now im. 
Seuator from California [l\Ir. WoRKs] ad<lre ed the Chair, and mediately find the order, the proceedinas will be contim!ed 
the Chair supposed he was going to direct his remarks to that and the order will be presented a little later. ' 
question. If counsel will permit the Chair, he will now ask l\1r. WORKS. I shall not insist upon that and I am per· 
whethe1· there are any inaccuracies in the Journal? If not, it fe~tly willing thp.t the otder shall be so changed as to require the 
i approved. briefs to be prmted separately. I have not objected. I was 

Counsel will proceed. only sugge 'ting the fact that nn order was in existence to tbe 
Mr. WORTHINGTON. I was about to say that some of us, contrary. 

as the Presiding Officer and the Senate know, haye been so 'l'he. PJlESIDI~G OPFIGER. The present order to print 
much occupied with preparing the facts in the case that we the briefs sepa1·ately will not conflict with tlle prior order as 
have had very little time to dernte to the preparation of the the Chair understands. The prior order wil be carried ~ut 
law. We have, of course, dealt with it before this trial began, a~d the pr":sen~ orde~·, passed unanimously by the Senate itself: 
aud it will take us a very short time when we conclude the w1t1:1unt obJection, will be for a separate printing for the con­
questions in relation to the facts to prepare a brief, to submit Yemence of managers, coun el, and Senators. 
it, and to have it printed. The 9hair understands that the man.agers have conc~uded 

Tl.le PRESIDING OFFICER. The counsel will do so at th~ir evidence, and counsel for the respondent will now present 
their earliest convenience. evidence on behalf of the respondent. 

Ur. WOUTIIINGTON. .And as the Senate, as I understand, l\f r. SL\fPSON. We desire to call a witness a little out of 
llas determined to adjourn upon the 19th of this month to the 2d order because of important engagements which he ha . I ~-m 
of next month we can certainly arrange so that our brief can ask that ~fr. E. E. Loomis be called. 
be in the hands of all Senators yery soon after the adjourn- TEsTu.rnxY _oF E. E. Loo:urs-nECALLED. 

ment. l\lr. E. E . Loomis, having been previously sworn was ex-
1\Ir. WORKS. l\lr. President, of course I do not desire to ask a.mined and testified as follows: ' 

anything unreasonable of the managers or of counsel, but, so Q. (By l\Ir. SI1\1PSON.) l\fr. Loomis, on Friday last Ir. 
far as I am indiYidually concerned, I should be glad to have C. G. Boland testified that he had been inform·ed by Mr. Georae 
an opportunity to examine with some deliberation the author- M. Watson _that yourself, l\fr. Phillips, and Judge Archbald 
ities that are to be relied upon, and I suppose other Senators were to recel\e a portion of an excess claim· which he, Wat on, 
have the same feeling about it. I as urned that both the man- had presented to your company over and above the amount 
agers and the counsel for the respondent had such authorities as willch his clients had told him to claim. Will you please--
they expected to rely upon and that they could conveniently Mr. 1\Ianager FLOYD. l\lr. President, we object-~ 
furnish them at any time. Mr. SIMPSON. Excuse me, if you plea e, until I finish the 

.1\lr. Manager CLAYTON. l\Ir. President, I ha.ye before me a question. The witness need not answer until directed to do so. 
brief prepared some time ago on behalf of the managers, and [To the witness.] Will you please tell us whether or not there 
I haye undertaken to furnish copies of it to the Senators who was any agreement or understanding, express or implied, of 
haYe indicated to me a desire to see that brief. I had with- any kind or character that you were to get any portion of the 
held the printing of that brief in the RECORD for the purpose, money which was claimed from the Delaware, Lackawanna & 
as the Senator from California has well said, of making some Western Railroad? 
additions to it, and the Chair is quite well aware of the con- l\Ir. OVERl\lAN. 1\Ir. Pre ldent, I will ask counsel to talk !l 

ditions under which we have worked since the trial of this ·~ 
case has actua11y begun. If it is the desire of the Senate, I little louder. He can not be heard here. 
am quite willing that the brief, to which we desire to add 1\Ir. SIMPSON. That is the first time that it was ever saic.1 
somethlng later along, may go into the RECORD at this time. that my Yoioo was so low that it could not be 4leard, and I shall 

The PRESIDING OFFICER. It is not so desired. endeavor to make it the last. 
l\Ir. Manager CLAYTON. Then I will withhold it; but r Mr. THORNTON. Mr. President, the reason counsel can not 

may say that, in my opinion and in the opinion of my associates, be heard is the noise in the rear part of the Chamber. 
not later than two days after the Christmas recess begins we The PRESIDING OFFICER. The Chair will request Senn­
shall have this brief prepared and printed and get it into tl1e tors and others who desire to converse to retire to the lobbv. 
hands of the Senator~. I hope that the respondent's counsel It is impossible for the proceedings to be conveniently had with 
will do the same thing, to wit, ha\e their brief in the hands of audible conversation progressing in the Chamber. 
tlle Senators at that time also. Q. (By Mr. SIMPSON.) Will you kindly state, Mr. Loomis, 

Ir. WORTIIINGTON. I can say, Mr. President, we can whether or not there was any agreement or understanding of 
certainly have that done this week. l\fay I ask now, as the any kind or character, express or implied, by which you were 
Senate will not then be in session, is it proposed that these to get any part or portion of any sum of money which was .re­
briefs shall be printed separately or be hnnded to the Secretary cove1·ed or paid to Mr. Watson on behalf of the Marian Conl Co. 
to be incorporated in the record? I would suggest that it . or .Mr. Boland or anyone else? 
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Jlil.r. , Iann 0 er FLOYD. \V"c object to the question, l\Ir. Presi­
dent. 

The PRESIDD'G OFFICER. On what ground? 
l\fr. :Manager FLOYD. Upon the ground that it is irrele>~t 

and incompetent. We are not trying Mr. Loomis for anything 
in this matter, and it is iIDIDaterinl aL.d irrclemnt whether llr. 
Loomi wa to g anything or not. 

The PRESIDING OFFICER. If the Chair recalls the fact 
correctly, the evidence as to l\.Ir. Loomis having any participa­
tion in this- matter was brought Emt by counsel fo.r 'the re­
spondent. 

J\Ir. SIMPSON. Only by ash.'ing the witness to stute .the 
whole of a conn~rsation when he undertook to state a part of 
it on the suggestion of the managers. 

The PRESIDING OFFICER. If the evid-ence had been 
brou"'ht out by the managers, the Chair would hold that the 
co~el would ha-re a right to reply to it; but as the- e11iclence 
to which it relates was brought out by the respondent and it is 
irrelevant the Chair does not think that it is now competent. 

Mr. SIMPSON. Will the Chair allow me a moment before 
finally ruling upon the question? I would concede, sir, without 
a doubt that if that which was brought out on behalf of the 
respondent was entirely Eeparate and distinct from that .which 
was brought out by the managers, that rule would be directly 
applicable; but when the manage~s asked for a fraction of the 
conversation and the other side Slilply asked for the whole of 
the conversation to be brought out, I su~mit, sir, that the man­
agers being the ones who introduced the matter, the rule to 
which the Chair has ad>erted does not apply, and that we are 
entitled to have it known whether or not the statement which 
the witne s undertook to make has a basis of truth or not as to 
everyone who was refen·ed to in th€ conversation which the 
managers themsel>eQ, in the fir t instance, had brought out. 

The PRESIDING OFFICER. Counsel undoubtedly would 
have a right to bring out the full conversation so far as the 
actual conversation relates to the case; but the Chair does not 
think that that part of the c<.lnversation was rele-rnnt to the 
case· it was brought out voluntarily by the counsel for the re­
s1Jondent. The remedy of the respondent, if the counsel w~l 
permit the suggestion, is to move to rule out the former test~­
mony which was received on that subject as to 1\11-. Loorms 
which had nothing to do with the case whatever. 

J\fr. Sll\IPSON. It was a part of a full conversation, sir; but 
if the Chair has ruled on it, of course, I will not undertake to 
argue it further. 

'l'be PRESIDING OFFICER. The Chair is only the mouth­
piece of the Senate; and, if the Chair h:is wrongly decided, the 
Senate is tlie authority to SO' determine. 

Mr. WORTHINGTON. lli. President, as it does not clearly 
appear, perhaps, to the minus- of al'l here as to what was 

- brought out, it was this: Mr. Boland was asked, and under 
the ruling made by the Senate he was allowed to be asked, 
about the use - by Watson of Judge Archbal<fs name, and he 
said that Watson had said that he thought Judge Archbald 
ought to be compensated for what he was doing in. helping to 
bring about that settlement. Then, on cross-exan:unation, he 
"'\VOS asked for the full conversation, and he said what was said 
was that this witnes and 1\1r. Phillips and Judge A.rchl'.>ald 
wH"e 'lll to be paid. That was one statement. 

Now, l\fr. President, it seems to me that we ought to be al­
lowed to contradict that statement at all points where we can 
touch it. Otherwise it would leave, us in the attih1de of deny­
ino- that it was true as to Judge Archbald, but might leave 
cv~rybody to think that it was true as to Mr. Loomis and true 
as to Mr. Phillips, ancl thereby give \ery much color to the 
proposition that it was also true as to Judge Archbald. 

The con>ersatfon which related to Judge A.rchbald was all 
brou"'ht out by the managers, and we brought out that wb,ich 
relat~d to Mr. Loomis and to Mr. Phillips, but it was all one 
word, one sentence, one breath. 

The PRESIDING OFFICER. Counsel at that time had the 
right to object--

Mr. WORTHINGTON. The Senate, as we understood, ruled 
by a vote that was taken when the question was submitted to 
the Senate by the Chair that that conversation "Was competent. 

The PRESIDING OFFICER. ' No; only as to Judge Arch­
bald. T'he Chair has the questi-011 before him. The Chair will 
read the question which the Senate ruled was admi<.>sible. The 
Cbilir had previously ruled that it was inadmissible; and when 
again offered, while still of the same opinion, the Chair sub­
mitted- the que tion to the Senate, and the Senate ruled that it 
'vas nclruissible. This is the question: 

Q (By Ur. l\Ianager FLOTI>.) Now, Mr. Boland, I -\vill ask you to 
· stato wbelhet: or not during the· eourse of these n-eg<>tiations you llad 
any conversations with Mr. Watson relative to Judge Arcllbald.'s inter-

est or participation in tWs settlement, and partical:uily as to whe!hct• 
he was to share in the fee or receive any mon<'y or other pecunrnry 
C1)rusideration for hfs services in attempting- to make tllat settlement? 

That was all the Senate passed upon. The Chair did not 
feel authorizPd. as the coun el was bringing out the testimony 
on his own skle, to interpose. The Chair tllou"'ht at tlle bme 
that it -was altogether irrelenmt and TI"oult1 ha·rn sustained 
the motion if it had been made at that time to exclude it from 
the testimony as to lli. Loomis; and the Chair would enter­
tain such a motion now, for that matter. 

Mr. WORTHINGTON. I am unable to see how we can 
make a motion without moving to strike out what the Senate 
formerlv -voted to admit . 

The PRESIDING OFFICER. The Chair \mu.Id not entertain 
thn.t, of course; but the Chair -would entertain a motion to 
strike out evel'ythmg that hus been - said about Mr. Loomis, 
because that is not within the limit of the question ruled in 
by the Senate. 

Mr. WORTHINGTON. Well, I will hum to consider, ~fr. 
President, about that. ''e may bring the matter up at a later 
stage. 

The PRESIDING OFFICER But if this were admitted the 
managers would have a right to take issue upon it, introduce 
evidence in regard thereto, and where would the end be? 

l\Ir. SIMPSON. We ha\e no further questions to ask this 
witness, then. · 

The PRESIDING OFFICER. The witne s may retire. 
TESTI.YO~ OF JO!Dl" l\I . ROBEilTSON. 

l\Ir. WORTHINGTON. I ask that llr. John U . Robertson 
be called. 

John .M. Robertson, ha,ing been duly STI"orn, was examined 
and testified as follows: 

Q. (By 1\lr. WORTHINGTON.) State your full name, 
please, Mr. Robertson.-A. John U. Robertson, Scranton, Pa. 

Q. How Ioag have you liYed abo.ut Scranton ?-A_. Since 1866. 
Q. What rs your business, and what has been your busi· 

ness?-A. Coal operator. . 
Q. Did you have anything to do with the production of the 

Katydid culm dump near Moosic?-A. Yes, sir. 
Q. What?-A. Under an arrangement of lease with the Hill­

side Coal & Iron Co. I started the Katydid in 1 85--
Mr. WORTHINGTON. I am afraid you can not be heard. 

Will you please speak louder? 
The PRESIDING OFFICER (te the witness). It is abso­

lutely necessary that every Senator should hear- what you say. 
The WITNESS. Under an arrangement of lease with the Hill­

side Coar & Iron Co. I started the Katydid in 1885. ThB breaker 
was built in 1886, and the beginning of this dump was made 
then. 

Q. What is a breaker ?-A~ A structure for the purpose of 
breaking and preparing coal. 

Q. Did you mine the coal ?-A. Yes, sir. 
Q. You took it out of the ground ?-.A. Took it out of the 

ground. 
Q. Very well, go ahead.-A. This operation was worked under 

my own name until 1891, when Mr. Law came into partnership 
with met and we worked under the firm name of Robertson & 
Law unb."1 the close of the colli~ry. He, hoTI"ernr, retired in 
1904, and I continued the operation alone. 

Q. Until what time did you continue after 1004 ?-.A. Until 
100& • 
Q·~ What happened then ?-A.. The- breaker was burned by a 

fire from a dump belonging to the Billside Coal & Iron Co. 
Q. Had you attempted before the breaker burned dewn to 

utilize the culm dump ?-A. In 1905 I built a wa.shery and com­
menced to prepare tb.e clump and wash the dump. 

Q . What is the distinction between a breaker and a wash1 
ery?-~i\.. The one is generally dry-the coal is prepared dry; 
and in the other ca.se watel' is used in the preparation of smaller 
sizes. 

Q. Well, you began in 1!)05, then, to wash this dump ?-A. 
Yes. 

Q. To get coal out of the tlump ?-.A. Yes, sir. 
Q. To segregate it from the _waste?-.A. Ye . 
Q. Well, how long did you continue?-.A. Until 1D08. 
Q. Did the fire burn down the washery, too"?-A. Yes. 
Q. Well, what did you do after that?-.A. I did not do any­

thing. 
Q. Why?-A. Well, I could not see that the-re was use in run­

ning the dump alone. 'I'he coal \.\as pretty near worked out, 
and it woulcl scarcely pay to build another structure. 

Q. What would it have cost to build a wnshery?-~.\:- In the 
neighborhood of $20,000, the che:ive ;t way you eonld do it, I 
think. 
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Q. Now, I wi h you would tell the Senate what you know 
about the value-the Katydid dump stands now as it did when 
yon left it, does it not'i-A. Yes, sir. At present, of course, 
there is only half of the dump; w-e washed one-half between 
the years 1903 and 1908. 

Q. Tell the Senate what you know about the quantities of 
different kinds of coal in that dump now, or since you stopped 
wa ·hing it in 1908, and about its value, if it has any.-A. The 
first half that was washed was naturally the best. It was laid 
down first and \YU . the better part; the better sizes were in it; 
the larger sizes; o that what is remaining now is really very 
small, principally No. 3 buck and smaller. 

Q. How many sizes are there of buck ?-A. Four. 
Q. What are the sizes of coal supposed to be in the dump, 

beginning at the largest size?-A. There could not be anything 
gotten larger than buck No. 1. We tried to make chestnut coal 
and also pea from tl1e dump-from the washings of the dump­
but we found it "as so poor when it was incorporated with the 
fresh mined coal that we could not market it. 

Q. Is it possible, then, in your judgment, to get any chestnut 
coal -0ut of that dump as it stands now ?-A. It is not. 

Q. What would you say about getting $17,000 "or'th out of 
it?-A. I do not think you could get any. 

Q. Not any?-A. Not profitably. 
Q. Why could you not get it profitably?-4. I~ would be pos­

sible, perhaps, to get a Httle and sell it at reuul, but it would 
not be marketable. It would not be fit for the market. 

Q. Why do you say you could not get any of the size you call 
i1t-a ?-A. For the same reason. 

Q . Do you know anything about a rock pile th3;t forms B: part 
of the dump?-A.. Yes. There are two rock piles formmg a 
part of it. 

Q. Do vou see the map back there?-A. Yes, sir. 
Q. Tha·t is an enlargement of the map made by Mr. Ritten­

house and introduced in e--ddence. I wish you would go back to 
the map and with a pointer tell us what you are talking about. 
[The witness did as requested.]-A. There is a large rock dump 
and ash dump in the bottom of this pile [indicating on map]. 

Q. You say there is a large ash dump in the bottom of it?-
A. Yes, sir. 

Q . It is not culm at all, then ?-.A. No, sir. 
Q. I mean the bottom.-A. Yes; the bottom. 
Q. What is there besides ash at the bottom ?-A. Hock and 

a hes. The ash was formed from the boilers, coming out from 
here [indicating], and we afterwards-

Q . Please talk so I can hear you.-A. The rock and ash pile 
were dumped in here, and we afterwards had to hoist or con­
•ey the slushings, and so we put in some re~use. c~al~small, 
fine coal-and made a large conical dump of this [rnd1catrng]. 

Q. Take that conical dump by itself. 'Vhat is it worth to 
anybody who tries to get some coal out of it?-A.. There is only 
a mall quantity of No. 3 buck in it. 

Q. Would it pay to get it out?-A. I do not think so. 
Q. Very well. Go on with the rest of it.-A. Then we sunk a 

long slope coming in on it in this direction [indicating], and 
all the rock that was taken from that slope was dumped in 
here [indicuting]. It "ould be absolutely impossible for any 
surveyor coming there and seeing that dump as it is to-day to 
make a correct estimate unless he knew tlre topography of that 
ground before the <lump was laid down. 

Q. Go ahead. What abO"ut the rest of it ?-A. Then the rest 
out in this direction [indicating] contains nothing but No. 3 
buck. 

Q. Take that Katydid dump .as a whole. I ask you agai.P 
whether, in your judgment as the man who made it and a 
man who has been in this bu iness, there is eJ10ugh coal there 
to pay for getting it out?-A. Well, I do not consider that 
there was. 

Q. What is the situation there as to water? You say it is 
a wa hery and you need water. How is it situated with refer­
ence to that necessity?-A. When the washery was commenced 
we had been able to secure a large quantity of water by means 
of a barrier pillar existing between the Delaware & Hudson 
and the Hill ide Coal & Iron Co., with which we were working. 
I think in 1907 the Delaware & Hudson broke through that 
barrier pillar and took all our water away, so that it became 
•ery difficult to run the washery. . 

Q. I understand that you still hold that durnp?-A. Yes, sir. 
Q. Claim the ownership of it, at least, subject to a royalty 

to the HiJlside Coal & Iron Co. of 37 ! cents a ton ?-A. De­
cidedly. 

Q. Has there been an~rthing in. the last four year s to keep 
you from working it and paying that royalty and getting the 
profit there was in it, if there was any?-A. No, si r ; I think not. 

Q. Do you know anything about an effort that was made to 
sell this dump to the Du Pont Powder Co. ?-A. Yes, sir. 

Q. When was that?-A. In 1908, after the breaker and wash· 
ery were burned. 

Q. What was there about that ?-A. The Du Pont Powder 
Co. were erecting a large new powder mill close to the prop­
erty we were mining on. Indeed, some of it is on that property, 
and Mr. Belin, who is one of the managers of the Du Pont 
Powder Co.--

Q. I am not able to hear, l\Ir. Robertson.-A. (Continuing.) 
Mr. Belin asked me if I was willing to sell the dump. They 
thought of using it for the-

Q. Well, I do not care about the details of that. What I 
want to get at is whether any offer was made by you· and the 
Hillside Coal & Iron Co. to sell it to the Du Pont Powder 
Co. ?-A. Yes, sir. 

Q. What was tlle proposition ?-A. The proposition was I 
offered it to them for $10,000, including the royalty, and they 
would then own the dump complete. 

Q. That is, they would actually get your title and the Hill­
side Coal & Iron Co.'s title?-A. Yes, sir. 

Q. How did you arrange that with the Hillside Coal & Iron 
Co.? What were they to get out of the $10,000?-A. I saw Mr. 
l\Iay, the general manager of the Hi1Iside Coal & Iron Co., and 
I told him about the offer, and he sent his· engineers down, and 
they measured the dump and found the quantity of coal they 
thought it contained. By means of screening they found out the 
quantity of the different sizes, and, based on these reports, they 
figured out that their •alue in the dump was about $2,000. 

Q. Did the Hillside Coal & I ron Co. authorize you then to sell 
that dump for :;n0,000-to keep $8,000 yourself and gi've them 
$2,000?-A. Mr. May said he would recommend that. 

Q. l\fr. May said he would recommend .that? That is what he 
said here. 

Mr. Manager STERLING. I object to the statement of tlle 
counsel for two reasons. 

l\Ir. WORTHINGTON. I will withdraw it, then. 
l\Ir. Manager STERLING. Fir t, it is improper, if true, and, 

in the second place, he nernr said anything of the kind. 
Mr. WORTHINGTON. I do not want to get into an argu· 

ment with counsel, but there is a letter here of March 31 in 
which he snys that he would recommend the sale of the m'ter­
est of his company for $4,500. 

Mr. l\lanager STERLING. I never saw the letter. He said 
on the witness stand that he did not recommend it. I ha>e 
ne1er seen any such letter. There is her~, Mr. President, a 
letter in which he says he would recommend the sale for $4,500. 

l\Ir. WORTHINGTON. I say that is what he said here about 
the sale to Judge Archbald and l\fr. Williams. 

Mr. Manager STERLING. He is now talking about the Du 
Pont sale. 

Mr. WORTHINGTON. Counsel misunderstood what I meant. 
probably. I was only aying that l\lr. l\fay in this ca e had 
recommended the sale of the interest of the Hillside Coal & Iron 
Co. for $4,500. 

l\fr. Manager STERLING. That is not what counsel said at 
all. He said the witness said what Mr. l\fay said. 

l\Ir. WORTHINGTON. Well, let us go on with the e>idence, 
and I will withdraw my remark. 

Q. (By l\Ir. WORTHINGTON.) Why ''as not that sale made, 
then ?-A. The Dupont Powder Co. was also trying to find ont 
for how much they could buy their electricity direct from the 
Scranton Electric Co., and they found that was the cheaper 
way to get it, and they are getting it from them now. 

Q. They · determined to get their coal some other way. Did 
you at any time in 1911 gi>e an option to anybody on this 
dump or yom interest in it?-A. In nineteen hundred and·-­

Q. In 1011, to l\fr. Williams?-A. Yes; I gave Mr. Williams an 
option. 

Q. Tell us how that came about.-A. In April or JHay, I 
think it was, certainly in the early part of 1011, l\Ir. Williams 
came to my office and he asked if the dump was still . for sale. 
I told him it was. He wanted to know if I would give him an 
option on it, and I said no ; and be said then that he had some 
parties in with him. 

Q. Keep your \Oice up; I can not hear you.-.A. He aid 
there were some parties with him that he thot!ght I would 
lease to. I said, "Well, yon had better tell me who they are, 
because I certainly can not deal with them unle .. • I know who 
they are." He told me Judge Archbald wan.ted · to get it. He 
told me they had some parties they thought they could sell it to. 

Q. Did you agree to give him any option or prh'ilege about 
it?-A. I did. 

Q . What was it?-A. I gaye Wm an option, I think, in Sep· 
tember. 
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Q. What dltl. you tell him when he came there in the spring?­

A. I told him that I had a good deal -0f difficulty at first in 
finding <mt who was with him. I asked him if Mr. Bone was 
connectecl w1th it. and he said no. Then he told me Judge 
Archbald was. 

Q. Di<l you then make any proposition or say what you would 
do? I know you did not give him any ·,Jtten option until 
later, but did you in the spTing tell hlm what ;rou would do?­
.A. I think I offered him the dump first for "$"5,000, and then he 
came to me a little later and said the deal would be consum­
mated in about two weeks. I said, "We1l, if you can pull it 
through in wo weeks, I will giYe you a reduction ; I will make 
it $3,500." 

Q. Did you consider $3,'500 was a fair sum for your interest 
in the dump at that time?-A.. I considerea it was reasonable; 
I was willing to take it. 

Q. You later gave him a written option, which is in .evidence 
here?-A. Yes, siJ.·. 

Q. That was rn Septemher?-.A.. Yes, sir. 
Q. You gave him a paper which is in the handwriting of 

and witnessed by Judge Archbald ?-A. Yes; I did. 
Q. Did you ask him any compensation for giving him that 

option ?-A. No, sir. 
Q. Why did you give him authority of that kind without 

·getting any compensation for it?-A. Well, by this time I un­
derstood whom they were trying to sell it to, and I was willing 
to help the think along in any way. 

Q. To whom did you understand they were trying to sell 
it?-A. The Erie & Wyoming Valley Railroad. I think that is 
the name. 

Q. The Lacknwanna & Wyoming Valley, is it not?-A. Yes; 
the Lackawanna & Wyoming Valley. 

Q. What is called the Laurel line for short?-A. Yes. 
Q. A little line between Wilkes-Barre and Scranton ?-A. 

Yes, sir. 
Q. I beliern you ha-ve been here throughout this trial ?-A. 

Yes. 
Q. Untler subprenu by the managers?-A. Yes. 
Q. Ha·rn you stated to them what you .know?-A. Not on 

tllis occasion, I have not; no, sir. 
Q. Oh, you did that before the Judiciary Committee?-A. 

Yes. 
Q. You were examined there by the manugers?-A.. Xe sir. 
Mr. Manager STERLING. I do not think the la.st few ques­

tions are material at all. We did not use him because we did 
. not think anything he h.'"llew was material to the case. We 
ask, for that reason, to ha>e the last few questions stricken 
from the record. 

l\fr. WORTHINGTO:N. I will not take up any time on that 
with the munag-ers. If the managers insist upon that motion 
I will Withdraw the question. 

The PRESIDING OFFICER The Chair understands coun­
sel to withdraw the question. 

Mr. "\VORTHI.l'{GTON. I undei·stood Mr. Manager STERLING 
to say he did not consider it material. I supposed if it was 
material for 1\Ir. Rittenhouse to give his opinion as to the value 
of the dump, it was material to get the opinion of the man who 
made it as to 'its value. 

l\fr. Manager STERLI ~G. I was objecting to the last few 
questions. My objection did not go to the other matter at all. 

l\fr. WORTHINGTON. I make no objection to the motion to 
strike out the question to the witness about being subprenaed 
by the managers on the part of the House. 

The PRESIDING OFFICER. It will be so ordered. 
Q. (By Mr. WORTHINGTON.) Did you at any time recei>e 

any notice from anybody about what is called the E>erhart 
claim upon this dump?-A. Yes, sir; I did. 

Q. Have you got this notice?-A. Y.es, sir; I have. 
Q. When did you rec€ive it?-A. I think--
Q. (Interposing.) Well, you have•them, have you? They 

· will show for themselve .-A. Yes, sir; I have them. 
Q. Where are they-in your pocket?-A. Yes, sir. 
(The witness produced certain papers.) 
Mt·. Manager STEilLING (after examining the papers). We 

have no objection to them. 
Mr. WORTHINGTON. I ask that these be marked and that 

the Secretary read them. There are others that come later. 
The Secretary read as follows: 

[U. S. S. Exhibit -0.] 
(Walter S. Be>an, attorney and counselor, Scranton, Pa.) 

APRIL 11, 1912. 
Messrs. IloBEI:TSO~ &. LA w, 

Moosic, Pa. 
GTIXTLK\l"ES : J1aving IC'arned that you are ubo11t to sell and di po e of 

the interests you represc-nt in lot • ·o. 4G, certified Pittston '.rownshlp, 
you are hereby notiti ed that ~fr. Charles P. lloldcn, who owns certain 

inteTests in said lot, -Opposes said sale and hereby protests against the 
same, and be furthe1· notifies you that the sale wii in no wise change 
or affect his interests in said lot and that the said sale will be made 
without hls approval ·or consent. 

You will therefore govern yourselves accordingly. 
Very truly, yours; 

WALTER S. BEVAN, 
Attorney fo1· Oliarlcs P. Holden. 

Mr. WORTHINGTON. In connection with the letter, I should 
like to have in evidence the envelope, in order to show that 
it was mailed on the day it bears date. 

The Secretary read as follows : 
{U. S. ·S. Exhibit 0-part 2.] 

(Walter S. Be;an, attorney and counselor, Scranton, Pa.) 
Messrs. Robertson & Law, 

Moosic, Pa. 
Stamped on the front: " Scranton, Pa., Apr. 11, 5 p. m., 1912." 
Stamped on the back : "Moosic, Pa., Apr. 12, 8 a. m., 1912, rec'd." 
The PRESIDIXG OFFICER The Secretary will read the 

next exhibit. 
'The 'Secretary read -as follows : 

[U. S. S. Exhibit P.] 
(The Everhart Brass Works1 established 1857. Mine and mill supplies 

a specialty. Scranton, Pa.) 

ROBEil'.IS-0~ & LAW, 
Moosic, Pa. 

APRIL 11, 1912. 

GE:s-TLJnIEN: In reference to the five twenty-fourths interest in the 
coal in lot 46 and the culm derived therefrom, I , as administrator for 
the James Everhart estate, beg to notify you that we claim ownership 
of the above amount and not to dispose of the same without our 
consent. 

Yours, very truly, JAS. B. HECKEL, Admi nistratoi·. 
l\lr. WORTID TGTON. This [indicating] is the envelope in 

which that letter was supposed to be inclosed. 
The Secretary read as follows : 

[U. S. S. Exhfbit P-part 2.] 
(The E;erbart Brass Works, established 1857. l\Iine :ind mill supplies 

a specialty. Scranton, Pa.) 
::Uessrs. Robertson & Law, 

Moosic, Pa. 
Stamped on front: "Scranton, Pa., Apr. 11, 7.30 p. m., 191!:!." 
Stamped on the back : ·• Moosic, Pa., Apr. 12, 8 a . m ., 1912. Rec'd." 
The PRESIDING OFFICER. The next exhibit will be read. 
The Secretary read as follows : 

[U. S. S. Exhibit Q.] 
(Gaston, Snow & Saltonstall, Shawmut Bank Building, Boston.) 

Messrs. ROBERTS-OS & LAW, 
- APRIL 13, 1912. 

Connell Bttilcling, Scranton, Pa . 
GE:\"TLE:lm.·: Please take notice that Nina D. E. Jones and R. M. 

Salton tall. the undersig-ned, as guardians of the minot· children of 
John F. Everhal't, -deceased, claim rm inter est in the calm pile on 
lot 46, Pittston Township, Luzerne C0-unty, Pa. 

This notice is given to you at this time as we under tn.nd that you 
are contemplating -attempting to make a sale of the culm pile and tn 
order to protect our rights in the premises. We should ue glad to 
hem- from ,you in r e.ply to this letter at your early convenience. • 

T ery truly, yours, 
R. M. S.!LTOKSTA.LL, 

Per 0. 

Mr. WORTHINGTON. I offer the em-elope which inclosed 
the letter. 

The Secretary read as follows: 
[U. S. S. Exhibit Q-part 2.] 

(.After five days return to Gaston. Snow & Saltonstall, Shawmut Bank 
Building, Boston, Mass.) 

l\lessrs. Robertson & Law, 
Connell Building, Scranton, Lackawanna County, Pa. 

Registered No. 11527. 
0038. 
Stamped on the front : " Boston, Mass." ' 
Stamped on the back : "Bo ton, Mass., Apr. 13, H>12. Registered." 
"Scranton, Pa., Apr. 15, 1912. Registered." 
The PRESIDING OFFICER. The next exhibit will be read. 
The Secretary read as follows: 

ROBER:J.'SOX & LA.W, 

[U. S. S. Exhibit R.] 
(Night letter.) 

NEW YORI>:, N. Y., April 11, 191Z. 

Oonnen Building, Scranton .. Pa.: 
Plel'.!.se take notice that I claim an inte1·est in the culm dumps situ­

ated on lot 46, certified Pittston, Luzerne County, Pa., .by virtue of an 
option given me by E. & G. Burke Land Co. ; also on behalf of my wife, 
Mary E. Holden. 

-CHAS. P. HOLD-EN, 
625 Oommonu'Calth Avenue, Boston, Mass. 

11.10 p. m. 
Q. (By i\Ir. WOilTHIKGTON.) .Vter your washery bmned 

down, in 190", what, if anything, clid you do in the way of ex­
ercising ownership O\er that ba.nk?--A. Well, I still ha>e a 
scale there. 

Q. Did you take anything away from it from time to time?­
A. Yes; I sold some small bunches of coal from wngons. 
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Q. In reference to Judge A.rchb:ild's connection with this 
matter, I ·want to know if at any time anybody suggested to 
~on tha t the fact fuat lle was interested was to be kept quiet 
or covered np in any way?-A. No, sir. 

Q. And did you, as !.l mater of fact, und~rtake to keep it 
from :rnyhody?-A. No; I made no ecret of it. 

Q. It appears that tlle option which you gave to i\Ir. Wil­
liams, and which is in Judge Archba.ld's handwriting and wit­
nessed by him, was recorded. Did you ha\e anything to do 
with the recording of it?-A. No. 

Q. You did not'?-A. I did not know i t was recorded until I 
saw it here at the previous inquiry. · 

Mr. WORTHINGTON. That is all, l\Ir. President. 
The PTIESIDIKG OFl!'ICER. The witness is witll the man­

;igers. 
l\lr. l\Ianager STERLI.r~G. 1\Ir. President, I desire to rno-,·e 

that all the te ' timony of this witness be stricken from the 
record. The reason for the motion is this : There is no charge 
in this count that the <lump was sold to Judge Archbald and 
to Mr. Williams at less tha.n it w.as TI"Orth or for more than it 
was worth, and under the charge in this count it is v.holly 
immaterial as to what the \alue of the dump was. 

It is not sufficient for counsel · to say that we offered testi­
mony of an engineer to show the amount of coal there. If 
it was not material to the issue, they could ha·rn objected to 
it then, and it would have gone out of the record. The fact 
that we offered immaterial testimony does not justify them in 
offering immaterial testimony in answer to immaterial testi­
mony. The charge in the count is that Judge Archbald used 
his official influence to induce the railroad companies to sell 
this property to them-to Mr. Williams and Judge Archbald­
and it is wholly immaterial whether he induced them to sell it 
for less or for more than it -was worth. The offense exists in 
either event, and we say this testimony is wholly immaterial. 
We ask a ruling of the Chair on the question. 

l\Ir. WORTHINGTON. l\Ir. President--
The PRESIDING OFFICER. The Chair does not desire to 

hear from counsel on this motion. 
.A.s the Chair recollects, there has been a great deal of evi­

dence on the subject of the culm bank. The Chair denies the 
motion. 

l\Ir. WOUTHINGTON. N"otwithstanding tlle rule that one 
should never argue with a court that has decided in his 
fayor--

The PRESIDING OFFICER. It is dangerous. 
l\fr. WORTHINGTON. I wish not to make an argument, but 

to state what happened here. 
I objected to Mr. Ilittenhouse's testimony on the very ground 

that counsel argues in fayor of the motion to strike this out, 
and counsel resisted my objection to keep out the evidence. The 
President sustained their contention, to the effect that it was 
claimed by the managers that the railroad company had agreed 
to sell this dump to Judge Archbald for less than it was worth, 
and that as that was evidence in this direction it should be 
admitted. Now, when they come to see where they are going 
to land on the proposition, they think there ought not to be 
any evidence on the subject in the record. 

:Mr. Manager STERLING. We are not concerned about where 
we will land. Counsel admits it is immaterial. 

V\'bether counsel made the objection at the time, I do not 
remember. But it certainly ought to go out if both sides admit 
it is immaterial. 

:Mr. WORTHIKGTON. It is a late day, 1\Ir. President, after 
the Senators have hear<.1 the testimonv about the great value 
of the dump, now to move to strike it. out, when it can not be 
gotten out of their minds. I submitted it too late for the 
managers to change front--

1\Ir. Manager CLAYTON. It is no change of front tm the 
part of the managers. 

l\lr. WORTHINGTON. When it appears that, instead of 
offering to sell .it to Judge Archbald for less than it was worth, 
they were gi'\"ing him a gold brick. 

The PRESIDI ~G OFFICER. The Chair ha s overruled the 
motion ·to strike out. The Chair thinks it is admissible on 
both sides-that offered by the managers and that offered by 
the respondent. 

Cross-examination: 
Q. (By l\lr. Manager STERLING.) Mr. Robertson, you did 

_ have negotiations with _tlle Du Pont Powder Co. for the sale of 
thi · culm bank?-A. Yes. · 

Q. That was in 1908 ?-.A. Yes. 
Q. Auel you priced it at $10,000?-A. Yes, sir. 
Q. If that sale had gone through, you were to get $8,000 and 

the IIiJl::;ide Coal & Iron Co. $2,000?-A. That is correct. 

Q. Have coal dumps increased in value in the last two or 
three years?-A.. I think they have a little. 

Q. And the coal dump was probably worth more in 1911, when 
yon had your negotiations with Williams, than it was in HJOS?­
A.. Probably a little; they are in greater demand to-day than 
they were then. 

Q. And notwithstan<ling that you were to get $8,000 for your 
share of the coal dump in 1908, three years later, after the 
ni.lue had advanced, you agreed to take $3,500 for your share, 
did you not ?-A. That is true. 

Q. You testified before the Judiciary Committee did you not, 
that the coal dump was worth more than $10,000 in 1908, when 
you were about to sell it to the Du Pont people? 

Mr. WORTHINGTON. I submit that if the witne s is askeu 
what he said there it ought to be shown to him. 

l\fr. Manager STERLING. I do not tiave to how it to him. 
I can ask him and then show it to him. 

The WITNESS. That would depend upon who was buying it. 
Q. (By Mr. 1\Ianager STERLING.) On the market. I am not 

asking what it was worth. Did you not say before the Judiciary 
Committee that it was worth more than $10,000 in 1908? Di<l 
you say that or not?-A. I think I did, 1\fr. STERLI ~o. 

Q. That was true, too, was it not?-A. Yes. It is also 
true--

Q. What is that?-A. There ba\e been larger sums than that 
r>aid for dumps. . 

Q. I am not asking you that. But what you said before the 
Judiciary Committee was true ?-A. I think so. 

Q. And it was worth more than $10,000 then, and it had in~ 
creased in value in 1911, had it not ?-A. Yes, sir. 

Q. You say you submitted to l\fr. May, superinten<lent of ilie 
Hillside Co., a proposition that he sell his interest for $2,000 ?­
A. He made that offer to me. 

Q. Just answer my question. Did you not say on your direct 
examination that you suggested to Mr. May he could sell it for 
that price, if he would take $2,000 for his ·sllare? Did you ay 
that?-A. That I could sell it? 

Q. Yes.-A. Yes, sir . 
Q. And you said that Mr. l\fay said he would recommend the 

proposition ?-A. He did. 
Q. Do you know whether he e-rer did recommend it or not?­

A. No; it fell furough. 
Q. That does not answer my question. Do you know that be 

recommended it?-A. I do not know that he did. 
Q. Did you ever inquire if he did ?-No; I never did. 
Q. How long after that was it until it fell th.rough ?-A. I 

think about a month, or two months, perhap , certainly not more 
than three. 

Q. When Mr. l\Iay said he would recommend it he did not say 
whether he would approve it, did he?-A. No; he only said he 
would recommend it. 

Q. Did he say he "\\Onld recommend it or submit it'~--A. 
Recommend it, I think. 

Q. If l\fr. May testified that he did not recommend it and 
did not approve it, do you not think that you could be mis-
taken? · 

1\Ir. WORTHINGTON. I object to trying to get one witness 
to testify upon what some other witness said about it. 

l\Jr. l\Ianager S'.rERLING. I w.n1 withdraw the que lion. 
Perhaps it is not within the rule. [To the witness:] When 
Williams came to you, in 1911, to buy this dump, you would 
not price it to him until you fotmd out who was interested in 
it ?-A. No, sir. 

Q. You did ask him who was ·interested in it?-.A. I did. 
Q. Whom did he tell you was interested ?-A. At first he re­

fused to tell me, and afterwards told me Judge Archbald. 
Q. What did he say when you first asked him ?-.A. He said 

if I knew the party he thought I would be willing to sell to 
them. • 

Q. I do not understand your answer.-A. He said if I knew 
the party with whom he was connected he thought I would be 
willing to sell to him. 

Q. Is that all he said then ?-A. A great deal was said. I do 
not remembeL' it all. -

Q. Did he refuse to gi-re the names of his partners?-A. He 
did at first. 

Q. What reason did he girn for not giving the names ?-A. I 
think he wanted the option for himself first. 

Q. Just for himself?-A. Yes. 
Q. Would you have sold it to him?-A .. No, sir. 
Q. Why?-A. I did not think he was responsible. 
Q. Now, what difference did it make, .l\Ir. Robertson, \Yhether 

Williams was responsible or not if you under tooc.l that you 
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were not to get an~' money out of it until he had sold it to 
somebo<ly else?--<l. I did not care to deal with 1\fr. Williams. 

Q. Did he tell you that Boland was interested ?-A. No, sir. 
Q. Did he tell you that Archbald was interested ?-.A. He did.­
Q. Later?-A. Finally. 
Q. How long after the first com·ersation was it until he told 

you that Archbald was interested ?-A. This was all in the first 
conYersation. 

Q. It was all in the first conYersation ?-A. Yes, sir. 
Q. Ile finally told you that Judge Archbald was interested?­

A. Yes. sir. 
Q . Then you TI""cre willing to sell it ?-A. Yes. 
Q. What reason diu ~'OU hnse for refusing to sell it to some 

pet· ons an<l being willing to sell it to · others?-A. Well, I 
wanted to be sure that I got a party that would not make any 
trouble for the Hillside Coal & Iron Co. 

Q. How was that?-A. I wanted to be sure I got parties 
interested who would not mnke any trouble for tl1e Hillside 
Coal & Iron Co. 

Q. What difference did it make to you whether they mnde 
ironble for the Hillside Coal & Iron Co. or not?-A. The Ilill­
siUe Coal & Iron Co. had leased me this property and I did not 
want them to get into trouble. 

Q. When he suggested that Jrn.lge Archbald was one of the 
purchasers, you knew he would not make any trouble for the 
Hillside Coal & Iron Co. or the Erie Railroad Co., did you 
not?-.A. Yes, sir. 

Q. You were therefore willing to sell to him?-A .. Yes, sir. 
Q . You say that there was no secrecy about th~ fact that 

Jull"'e Archbald was interested ?-A. Not any. 
Q. You drew up the option, dicl you not, personally?-A. :No. 
Q. Who did ?-A. Judge Archbald. 
Q. And you noticed that in the written option Judge Arch­

ba l<l"s name was not there ?-A. I did; ye~. 
Q. So that. so far ns the option itself shows, nobody was buy­

ing this option but Williams?-.A. It was what the option 
showed ; yes. 

Q. During these negotiations did you go to Jrn.lge Archbakl's 
office t-A_. I did. -

Q. Ile sent for you. did he?-A. Yes, sir. 
Q. When was that?-A. That was very shortly after I first 

saw WilUams. 
Q .. And you talked with him fully about the transaction ?-A. 

I did; yes. 
Q. And was it then you priced it at $3,500?-A. No; I had 

priced it to Mr. Williams before that. 
Q. Yon priced it to hlr. Williams?-A. Yes. 
Q. When you had tne negotiations with the du Pont people 

you '\\ere claiming that you and the Hillside Coal & Iron Co. 
owned all tlle title to this dump?-A. Yes, sir. 

Q. Except the E\erharts ?-A. The Everharts then dill not 
enter into it. 

Q. Were they getting any royalty?-A. I neYer ha"d any trans­
action with the EYerharts, although I knew they were getting 
a royalty for the coal that was mined, some part of the coal. 

Q . You knew, then, their claim, did you not?-A. ~ot as the 
fact stands to-day. 

Q. You knew they had a claim of some kinu then ?-A. Not in 
the <lump; no, sir. 

Q. Did you put nnything in the option which you gaye to these 
parties nbout the Everhart interest?-A. I did not. 

Q. But the Hillsiue Coal & Iron Co. did, did they not ?-A. I 
believe they did. 

Q. You knew they had been paying royalty to the Everhart 
estate on the coal that was mined, did you not?-A. On sizes 
abo\e pea. 

Q. And that they had paid that to the EyerlJUrts for years 
<lid you not?-A. Yes. ' 

Q . You say that on or about April 11, 1912, you got some 
notices from Holden & Hol<len's attorney and other persons 
about the sale of this property?-A. I did. 

Q. Did tlia t deter you from selling the property in any way?­
A. Well, I did not make any further attempt to sell it. 

Q . That did not deter you, djd it? It was not the notices 
that deterred you, was it?-A. Well, I would ha-re taken some 
nd-rice before I sold it. 

Q. ·Did you notify l\Ir. Williams to return the option you had 
given him for your interest in the dump?-.A. No, sir. 

Q. As Bradley did ?-A. The option bud expired by that time. 
Q. You did not rnnke any effort to withdraw the ontion but 

just alloweu it to st:ind ?-A .. I <fol not consid~r there wa~ any 
existing 01)tion n t a H then. It ha<l expired some time pre\i­
ously. 

Q. Diel yon know Holden ?-.l. No, sir. 

Q . When sou got this letter from him, it was the first you 
knew of him ?-.A. Yes. 

Q . Dill you learn he had been to l\Iay's office on tlle 11th and 
l\fay had notified him that they were about to sell ?-A. I think 
l\Ir. 1\lay told me he had had letters from them. · 

Q . That is not the question. Did you know he llacl been to 
May's office and May notified him he wns about to sell it?-A. 
No; I did not know he had been at his office at that time. 

Q. Do you know whether or not l\Iay suggested to Holden 
that he bad better get in bis notice about tlle claim and ha-re 
other persons get in their notices?-A. No; I dill not learn that. 

Q. When did you first learn that the inyestigation was going 
on of these transactions?-.A. When it first came out in the 
papers. I do not remember the exact date. 

Q. This notice from Bevans & Co. reached you on the 12th 
or 11th ?-.A. About that time. 

Q. Do you know which date?-A. No, I do not, ~Ir. STERLING. 
I kept all the en-relopes. The date woul<l be right on the 
enYelopes. 

Q. As to this letter from Heckel, adminish·ator, you knew 
that was the interest on which the Hillside Coal & Iron Co. 
had been paying royalty for ye.ars, did you not?-A. Yes. I 
did not know anything about the heirs. I did not know who the 
heirs were until then. I presume these are only a small por­
tion of them. 

Q. You knew about the Ernrhart interest, did you not?­
A. Oh, yes. 

Q . Had you e\er heard of R. hl. Saltonstall before?-A. 
l\e-i;·er. 

Q. When you got that Jetter did you know he had any interest 
in it ?-A. I could not tell whether he had or not. 

Q . Do you know rrhat interest he has?-A. No; I do not. 
Q. Ha-re you inquired since that time as to what he based 

his claim on ?-A. No, sir. 
Q. The reason of it is because you care nothing about it to 

know that he has no interest?-A. I do not say that; no. 
Q. Did you not testify before the Judiciary Committee that 

yourself and the Hillside Coal & Iron Co. owned all the title 
to this property?-A. I did. I belieYed that then. 

Q. You believe it now?-A. I do. 
Q. Except the E-rerhart interest ?-A. I do. 
Q. Therefore, these notices had not any effect at all on you 

with reference to your attitude toward the sale to Williams and 
Archbald ?-A. The sale to Williams and Archbald? 

Q. Just answer my question. Did that ha-re any effect on 
your mind ?___:_A. I scarcely catch that. 

Q . Did the fact that sou got these notices on the 11th or 
12th ha·rn any effect on you with reference to your attitude in 
regard to going ahead and making this sale to Williams and 
Archbald ?-A. Before? 

Q. When yon got the notices.-A. Before I recei-red foese 
notices I considered that William 's option lrnd expired. 

Q. I am not asking yon about that. You were still willing 
to carry it out, were you not?-A. I do not think they askecl 
me to carry it out. 

Q. You were willing to do it if they had asked you? Yon 
knew that Bradley was proceeding to sell the HillsiUe interest, 
did you not?-A. I do not think I would haye carried it out 
without consulting my lawyer. . 

Q. You have ne\er conceded any interest in nny of this matter 
to the Everharts, have you ?-A. No. 

Q. And you are not conceding anything now?-A. No. 
Q. In the option which you made to Williams and Archbald 

you did not pretend to make any warranty, did you ?-A. No, sir. 
Q. You were just selling that interest, were you not?-A. 

That was all. 
Q. And if you had gone on and made the sale, and if these 

persons tried to lay claim then to some title, that wouJd not 
ha-re affected you in any way, would it ?-A... I had nothing to 
do, only with the mining part of the dump, the mining interest. 

Q. You did not pretenu to be selling any of their interest 
anyhow, <lid you ?-A. No. 

Q. You tal)rnd with l\Ir. May about the negotiations from 
time to time, did you not?-A. Yes, sir. 

Q. You talked with him about whom you were selling it to, 
did you not?-A. Yes. 

Q. It was unuerstood by you and May right along that you 
were selling it to J udge Archbald and Williarus?-A.. Perfectly; 
yes. 

Mr. Manager STERLIKG. That is all. 
R edirect examination: 

Q. (By Mr. WORTHINGTON.) Have yon made any effort 
to sell your interest in the RillsiUe Coal & I ron Co. to Capt. 
l\Iay ?-A. I have. 
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Q. Rael you before you g:rre Williams the option ?-A. Yes. 
Q. For how long?-A. E\er since the Du Pont people had 

giYen up. 
Q . He would not buy it?-A. He said that they were not 

ready to take it; that they had no washery at that time. 
Q. You said you first learned of this investigation when it 

came out in the papers. In what papers did you see it first?­
.A. I think in the Scranton papers. 

Q. So if we find when it first came -0ut in the Scranton papers 
we will find when you fir"t knew of it?-A. The first I knew 
of it. 

Q. You said you would not haye gone on with this negotiation 
without consulting counsel. Why would you not?-A. I would 
scarcely care to sell an interest in it until I knew just where 
the Everha.rts stood. 

Q. I need hardly ask you, but you are not a lawyer?-A. No, 
Eir. 

Q. After getting this notice you ne·rnr undertook to go on 
with the sale ?-A. No, sir. 

Q . And you would not ha 1e done so until you consulted 
oun el ?-A. I do not think I would. 

Q. You said l\lay never did recommend $2,000, so far as you 
know. Did he not a.uthorize you to go on and complete ar­
rangements with the Du Pont Powder Co. to sell for $10,000 
his whole interest?-A. Ye . Ile understoocl--

l\Ir. :Manager STERLING. We object to the witness stating 
what Capt. May understood. 

Tl.le WITNESS. I had told Mr. l\lay I "\\Ould sell it to them if 
1J1ey were willing to take it, of course. 

Q. (By ~fr. WORTHING'.rON.) Had you told him you were 
willing to sell to the Du Pont Powder Co. for 10,000 ?-A. 
Yes. 

Q. You arranged with May what, if you effected that sale, he 
would recommend ?-A. Yes. 

Q. That is, to sell the interest of his company for $2,000?-A. 
That was understood. 

Q. As the counsel asked you, without reading, what you said 
before the Judiciary Committee, I will read your testimony 
from page 833 : 

The CHAIRMAN. Do you know what the Katydid culm bank is worth? 
Mr. ROBERTSO~. I have no figures to ba e it on, but I should say it 

i s worth just that 10,000 that I originally offered it for, including 
royalty. 

The CHAIRMAN. You do not know whether it is worth more or not? 
Mr. R OBEBTSO:Y. It might possibly be worth a little more. These 

things are gradually increasing in value. 

That is what you said ?-A. Yes, sir; I said that. 
l\lr. :Manager STERLING. That is what I said, too. 
l\Ir. WORTHINGTON. That is all, 1\fr. President. 
The PRESIDING OFFICER. The witness may retire. Is 

there any further need for this witness? 
1\fr. l\fanager WEBB. Not on our part. 
1\fr. WORTHINGTON. There is something fmther we may 

need him for, but not now. It may raise some question. I 
want to wait and bring it up at another time. 

The PRESIDING OFFICER. The witne s will wait until 
he is further called. 

TESTL\10'.'iY OF WILLIAM L.A.W. 

William Law appeared, and hating been duly sworn was 
examined and testified as follows: 

Q. (By Mr. WORTIDNGTON.) Mr. Law, where do you 
live?-A. Chevy. Cha e, l\.Id. 

Q. Have you at any time li\ed at Scranton ?-A. Yes, sir. I 
was born in Scranton and lh·ed in that section until 1904. 

Q. Were yon at any time connected with Mr. Robertson, who 
has just left the stand, of the firm of Robert on & Law?­
A. Yes, sir; from 1891 until 1904; the Katydid colliery. 

Q. You ' have been don-n here quite a while, Mr. Law?-A. I 
ha\e Jiyed in Chevy Chase for three year . 

Q. You see the map which is right opposite you on the wall? 
Do you recognize it as a map of the Katydid culm durnp?­
A . Yes; it looks like it. It has been changed some since I was 
there. 

·o. Your co11nection with it ceasetl in 1004 ?-A. In 1904; that 
is, before tlley commenced to wa~h any of it. 

Q. So you do not know much a.bout the contents or yalue of 
the bank ?-A. No. 

Q. You see marked on that mnv, down in the southwest cor­
ner, I might call it, a ' conical dump" ?-A. Yes, sir. 

Q. Do you know '"hat tlrnt is made of?-A. I do not know 
what the cone is mntlc of al>oye grouncl, but I know what is 
uuuerneath. 

Q. What is it?-A . ~i. he and rock. 
Q. Can you giye us any idea alwut how high up that ashes 

and 1rock come from the ·urface of the ground ?-A.· Wen,. there 
was a hollow there, you know, and the ashes from the fireroom 

were hauled out and dumped there for all the yen.rs that I was 
in the business. 

Q. How about the rock ?-A. The rock wa brought there from 
the Grover slope, what we called the Klondike slope, and the 
corner slope between 450 and 500 feet deep, 7 feet by 12 in 
solid rock. That rock is all in that dump. It is not all undei.­
that conical pile, but it is all in the dump . 

Q . It is somewhere in the Katydid dump?-A. Yes; in the 
Katydid dump. 

Q. Where it can not be seen ?-A. Where it can not be seen: 
It was covered over with culm. . 

Q. You had ashes below and piled rock on that, and after­
wards coal or culm was put on top of the rock? Is that it?­
A. Yes, sir. 

Mr. WORTHINGTON. That is all, l\Ir. President, that we 
ha ·rn to ask of this witness. 

Cross-examination. 
Q. (By .Mr. Manager STERLING.) l\Ir. Law, you sernred 

your connection with .Robertson in 1904 ?-A. Ye , ir; I think 
in June, 1904. 

Q. Have you given any attention to this colliery ince then?-
A.~~ . 

Q. Have you seen it?-A. I have seen it once or twice, but I 
guess it has been four years ago since I was there. 

Q. The colliery was operated for four years after you left it, 
was it not ?-A. Yes. 

Q. They continued to add culm there to that dump for four 
years after you severed your connection with it ?-A. es ; 
but I might say in explanation--

Mr. Manager STERLING. You ha.Ye answered the question. 
That is all I want. 

Q. (By l\fr. WORTHINGTON.) What was it you might say ? 
I should like to heru: it.-A. I say, when I sold out my interest 
in the mining proposition-that i , the coal in tlle ground-the 
reason I sold my interest was that we had that nearly mined. 

Q. What _you did subsequently was in the way of washlng 
the durnp?-A. The tonnage had declined so l\fr. Ilobe?tson 
built the washery in order to keep up the output of material. 

Q. (By :M1'. Manager STERLING.) They did operate the 
colliery for four years after you left?-A. Yes, sir_ 

:Mr. Manager STERLING. That is all, Mr. President. 
1\Ir. WORTHINGTON. That is all for this time. 
The PRESIDING OFFICER The witness may retire. 

TESTBIONY OF JOHN MOXIE. 

John l\Ionie nppcared, and having been duly sworn, wa ex­
amined and testified as follows: 

Q. (By Mr. WORTHINGTON.) Mr. Monie, where do you live, 
plenpe?-A.. Moosic, Pa. 

Q. How fur is that from Scranton ?-A. About G miles. 
Q. How long haye you liYed there?-A. For the last 40 renr . 
Q. How old are you, by the way ?-A. Between 50 and 51 

years of age. 
Q . Were ·you at any time in the employ of the firm of Robert-

son & Law?-A .. Yes, sir. 
Q. In what capacity?-A. Foreman. 
Q . Foreman of what?-A. Outside foreman at their colliery. 
Q. Where was that?-A. At Moosic. 
Q. We want to find out something about the Kntyditl dump.__, 

A. All right; I \vill answer the questions if I can. 
Q. How?-A. I will tell the truth. 
Q. You have not yet mentioned the Katydid dump. Did you 

have anything to do with it?-A. Ye , sir ; I was foreman for 
16 years. · 

Q. You were foreman while that dump was being con­
structed ?-A. Yes, sir. 

Q . You see the map on the wall back there ?-A. I do. 
Q. I wish you would go back to it-you will find a wooden 

pointer there-and tell us about the material in the different 
parts of that dump, as far as you know.-A. (Standina at the 
map and indicating.) Under this conical dump there is an a h 
pile. They dumped their ashes for about, it may be, 15 to 16 
years before that dump was put there. This dump i composed 
of the slate from the breaker; and the bal'ley is still there, 
but all sizes above barley were taken out. 

Q. Above what?-A. Barley or buclnvheat No. 3. 
Q. All the chestnut has been taken out?.:.-.A. Yes, ir. 
Q. The pea ?-A. Yes, sir; all sizes such as could be taken 

out. · 
l\Ir. l\Ianager STERLING. I object to the form of exnmina­

tion by counsel, and I think he ought to observe the rule of 
te timony to some degree. 

The PRESIDIKG OFFICER Wbat is the objection of man­
agers? 

Mr. WORTHINGTON. I will n k that the question be 
an wered. Go ahead, Mr. l\lonie, and tell u .-.'\. There is also 
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a part of a rock dump here. There has been a slope unk here 
[indicating] called the Klondike slope. When that slope was 
fir ·t started we hauled the coal from dO\Yn about here, up along 
on this side [indicating] and landed it away up about here 
[inuicating]. We had rock cut, it may be an average of 4 
feet deep and about 100 feet long, through here [indicating]. 
We dumped the refuse from that rock cut in here [indicating]. 
We had to make a fill there [indicating] to make a 0 Tade for 
the mine track. We took the mined rock from other mines that 
they had and filled in here, I will say, in the neighborhood of 
100 feet. Then at the same time we were making this fill from 
this siue we hauled the culm from the breaker. · The breaker 
stooll in around llere [indicating]. 

Q. You hauled what?-A. The culm and slate, and dumped it 
in here to make this fill. Then we saw we did not ha Ye enough of 
track room out here to make the back branch for the mine cars. 
'Ve took the rock from this lope and dumped it along. We 
dumped culrn and rock at the same time to form this back 
branch. That run out to about here, right in around here 
ome place [indicating]. Then, after that we got a point of 

dumping ground fo~ the culm, and we decided then to make a 
fill out through here [indicating]. We also saw that by making 
a fill through here, instead of hatiling the coal up to the 
breaker in this direction, we could haul it around this way. In 
order to do that we had to make quite a high fill here. We took 
the mine rock from all the operations that they had and filled 
uown in around here [indicating] ; it may be 100 to 150 feet. I 
woulU not ~ay. just the exact distance. We came from this point 
[indicating] and met. That made the track then come around 
the oppo~ite direction. 'l'he reason we had for doing that .was 
it :n-ed a lot of switching. We could hitch on the locomotive 
and 1mll up to the breaker, and we would have had to do a lot 
of switching to go the old way. There is the Klondike slope as 
they cull it [indicating]. That is nearly solid with rock. There 
is \ery little of the lu ·h washed down on top if it. It might 
be 3 or 4 feet deep, but it is practically solid with mined rock; 
and along in here, from the mouth of the mine, we had to make 

· . owe filling on the grade [indicating] . All through here, I am 
not quite sure, but more in this direction, we dumped the rock 
:rnd the culm side by side to make this back branch. You can 
see some of the mine rock right about here, I think [indicating] ,, 
'l'hnt is about all I know about it. 

Q. Did you remain there until tlle wa ·hery burned ?-A. Not 
until the washery burned. They stopped operations at the end 
of June, mo . 

Q. The washery btm1ed when ?-.A.. I could not say exactly 
when. but it was a con iderable time after that. . 

Q. They stopped ''ork before th~ washery burned ?-A. Yes, 
sir. I was away before that. I stayed with them until July 
30, 190 , a month .after they stopped. 

Q. Did I understand you to say that they had stopped opera­
tion before the washery burned ?-A. Oh, yes. 

Q. Wby?-A. Because they were short of water. They only 
had water enough to run about two hours a day, and it did 
not pay to run it like that. · 

Q. How long were you there while they were engaged in 
wa hing coal from that bank, trying to win some coal from 
it?-A . .A.JI the time they run; that is, all the time they washed 
it. I made the changes. 

Q. You were in charge of that operation ?-.A.. Yes, ir. 
Q. Tell us what you know about getting the size which is 

called chestnut out of that bank.-.A.. At the beginning we tried 
to make chestnut, and we failed utterly. 

Q . Why?-.A. Because we could not take the slate out to 
bring it down to the standard that the inspector called for. 

Q . What did you do with it then ?-A. We just stopped trying 
to make it and run the stuff back out in the bank. 

Q. What is the best part of a culm bank? The old part or 
the new part, or what ?-A. The old part. 

Q. The old part is better? Why?-.A. Because at one time 
they did not try to make buckwheat at all. They did make 
down as low as pea when I went there. . 

Q. Were there larger sizes on the old dump rather than on 
the new one?-.A. Kot any more than what we got out mixed 
in -with the slate. 

Q. Tell now what part of the bank was it that l\Ir. Robert­
son worked while you were there; was it the old part, the new 
part, or part of each ?-A. That is, which they washed? 

Q. Yes.-.A. They washed the old part. 
Q. They washed tlle better part?-.A.. Yes; they washed 

along in llere [indicating] . They stopped their operation when 
tlleir conYeyor line was ont here [indicating]. This was consiU­
ered the best part of the bank right here [indicating] . 

.i\Ir. WOilTHINGTO:X. That is all, l\Ir. President. 

Cross-ex:amina ti on : 
Q . - (By Mr. Manager STERLING.) Mr. l\fonie, point to the 

southwest corner of the map. You say th::i.t is a fill ?-A. This 
was co\ered with ashes to the depth--

Q. No; that is not answering my question. I undestood it 
was a fill. Did you say that?-.A. Yes, sir; there is a fill from 
this point here [indicating] running through there [indicating] 
where it runs out. It took a swing around right out to about 
there [indicating] . • 

Q. Just show what part of that figure in the- southwest 
corner is a fill; run your pointer around that part of it which 
is a fill .-A. In about that direction [indicating] probably to 
about there [indicating]. 

Q . How wide was that?-.A. About 8 feet on the top. 
Q . About 8 feet on the top?-.A.. Yes, sir. 
Q. And you filled that up with rock and ashes?-.A. With 

mine rock; yes, i:Ur, 
Q . The rock which you got from the colliery?-.A.. Yes, sir; 

from the mine. 
Q. How high is thaf conical dump there in the southwest 

corner?-.A.. On this side here [indicating] I would say in the 
neighborhood of 30 feet, or something like that. I do not know 
the exact height, you understand. I just state that from 
memory. 

Q . How high is it on the other side?-A. Well, it is fully 20 
feet more than that-20 or 25 feet. 

Q. Fifty feet, then, you would say ?-.A. Oh, yes; it is fully 
that. 

Q. Fifty or sixty feet?-.A. Yes, sir. 
Q. And how far across is that part called the conical dump 

the narrow way ?-A. Across this way [indicating] ? 
Q. Yes.-A. At the top or at the bottom? 
Q. Well, both-how wide is it?-A. Well, at the top I should 

say it is around 20 feet. 
Q. And how wide is it at the bottom ?-.A.. Well, I think the 

natural spread would b~ about 1! to 1. 
Q. That would be about 30 feet?-A. Ob, it is more than that; 

a long distance. It is over a hundred feet, I think. 
Q. A hundred feet wide and 20 feet high ?-A. I think it must be. 
Q . You speak about a fill along the northeast line of the 

map?-A. Right here [indicating]. 
Q . B:ow deep was that fill ?-A. Well, a bluff run.s along 

through here [indicating]. 
Q. Ju t run your pointer along the line of the :fill.-A. The 

fill originally, I should say, was in around here and along 
there [indicating]. 

Q. How deep is it?-.A.. Well, from memory I would say it 
must be 50 feet there [indicating], may be more. It is all of 
00 feet, I think, at the higher part. 

Q. And how wide?-A. About 8 feet. 
Q. And you filled that in -with stone?-.A. We filled thi in 

with mine rock; yes, sir; for about 100 feet-more or less. 
Q . Beginning at the northwest corner of the map where you 

see the word "culm."-A. Right here [indicating]? 
Q. Yes, ir. That indicates that that which is included 

within that space is culm ?-A. It is culm and slate that has 
been picked out at the breaker. 

Q. It is what you call culm, is it not?-.A. Yes, sir. 
Q. And the space at the • right, the figure in the northeast 

corner there?-A. Along here [indicating]? 
Q. Yes.-A. That is culm with the exception of the part 

here [indicating]. 
Q. With the exception of the fill, I understand; and through 

the center, running from the northeast to the southwe t?-A.. 
Through here [indicating]? 1 

Q. No; not the ·slush bank. I am not talking about that.-A. 
Northeast; here [indicating]? 

Q. No; you see the word "cu1m" about tlle center of the 
map?-A. Well, yes; there [indicating]. 

Q. That is the culm in there, is it not?-A. Well partly. 
On that side [indicating] is culm, and on this side [indicatingl 
is rock taken from tlle mine to help make the fill. 

Q . Now, listen to my question. That which is inclosed within 
the line marked "cu1m" is culm, and the rock is the rest of 
the figure there ju t below the word " culm," is it not? Thn t 
is the rock, is it not ?-.A.. In around here [indicating] ; :res, sir. 

Q. Now, the lush bank; what does that mean ?-.A.. That 
should ha\e bee11 rock bank instead of slush bank. 

Q . Well, people do not sell rock banks nor slush banks, 
either, do they ?-A. No, sir. 

Q . That is no · part of this cu1m, is it?-.A. No, sir. That is 
almost solid rock. 

Q. This culm bank was made in the operation of the Katy­
did colliery, was it not?-A. Ye·, sir. 
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Q. And it was made just as all culm banks are made at 
anthracite mine ?-A. With the exception af those fills. 

Q. By throwin"" together the coal, the rock, and the slate and 
whate>er comes from the mine?-A. Throwing out the impurities. 

Mr. i\Ianager STERLING. That is all. 
Redirect examination : 

Q. (By l\lr. WORTH! TGTON.) l\Ir. l\Ionie, do you mean to 
. ay that the proportion of rock, slate, and so forth, to coal is 
the same in all culm banks?-.A. Well, no. 

Q. Some a.re much worse than others ?-A. Ob, yes. 
Q. From your kno'1·ledge of these thing , is this a good one 

or a bad one! 
l\Ir. 1\fanager STERLI1'G. We object. The witness has not 

tated that he knows anything about any other culm bank than 
this one. 

Ur. WORTIIIlJGTON. One moment. [To the witness:] Do 
you know anything about any culm banks exc:_ept thi one ?-A. 
'Yell, I have worked around anthracite collieries nearly all my 
life. 

Q. How does this bank stand for proportion of rock, ashes, 
and that sort of thing in it as compared with others?-.A. Along 
here [indicating} it was considered a good dump; that is, rich 
in fine sizes; but that was all washed in before the colliery 
stopped. We washed in right through to this point [indicating·}. 
Along in around here [indicating} there is a piece there that js 
l'ight in the fine sizes. All through here [indicating] and all 
through here [indicating] there is nothing but barley. There 
is some rice in here [indicating], but not much. Everything 
was taken out with the exception of the rice and the barley 
in this part [indicating], and everything with the exception of 
the barley, or buck No. 3, as some people call it, in this part 
[indicating]. So that this [indicating] is of very little value. 
This [indicating] is a little better, but not much. Right here 
[indicating] there is a spot that is quite. good. 

l\lr. WORTHINGTON. That is all . 
The PRESIDING OFFICER. The witness may retire. 

TESTL\IOXY OF FR.ASK A . .TOH.XSO::i. 

::\Ir. WORTHil GTON. Call l\lr. Johnson, pleas . 
Mr. Frank A. Johnson, being duly sworn, was examined' and 

testified as follow . 
Q. (By l\Ir. WORTHINGTOX) :Mr. Johnson, gi-ve us your 

full name, please.-A. Frank A. Johnson. 
Q. Where do rou li-re?-A. l\loosic, Pa. 
Q. Near Scranton ?-A. Yes, si:r. 
Q. How are you employed. now ?-A. I am the general coal 

inspector for the Hillside Coal & Iron Co. 
Q. How long ha>e you been general inspector of the Hill­

side Coal & Iron Co. ?-A. About nine years. 
Q. Did you at any time make any examination of the Katy­

did dump near Moosic ?-A. Yes, sir. 
Q. When and why?-A. I made an examination and te ted 

the Katydid dump on April 4, 1911. 
Q. At whose request; did you say?-A. Mr. May's chief clerk 

in tructed me to do so. 
Q. On April 4, 1911 ?-A. I believe that was the date; yes, sir. 
Q. What knowledge had you before that time about this dump 

and where it was built or made?-A. Well, I ha,d been on that 
ground daily or weekly for 17 or 18 years. 

Q. Did you see the dump as it went along building from day 
to day?-A. Yes, sir. 

Q. For that length of time?-A. Yes, sir. 
Q. Now, I wish you would state when you went there, on 01· 

about the 4th of April 1911, what did you do and what con­
clusion you reached ?-A.. l\Ir. May's chief clerk instructed me to 
meet Engineer Merriman there, and that I should sample the 
l>ank, which Mr. Merriman was going to meaE;me. 

Q . Mr. Merriman, I believe, is dead, I may ask you b.ere ?­
.A. Yes, sir. I met l\lr. Merriman on the morning of April 4, 
and he, knowing that I was familiar \vith the surface and the 
ontour there and conditions generally, askecl me to ten him all 

I could about such conditions to enable him to make a good, 
accm·ate measurement of the bank. and I did. I think I spent 
about an hour with l\lr. Merriman; walked over the bank with 
hjm and pointed out any conditions that I knew about. 

Q. Do you know about what kind of material is in the dif­
ferent parts of the dump as it stands now? I will ask, in the 
fir t place, if yon know?-A. Yes, sir. 

. Q. I wish you would go back to the map which yon see on 
the wall opposite you, Mr. Johnson. There is a poinler there 
which I wish you would use and Jet us know what your knowl· 
edge on that subject. 

1\lr. CLAPP. :!\Ir. President, I desire to call the attention of 
the managers and coun~el for tile respondent, if it is proper to 
do so, to the fact that in the examination of the last witness, 
out ide !>f where the witness accompanied the physical act of 
.using the pointer with some word upon that map, there can -be 

nothing in the reeortl to how what part of the map he pointed 
to. Tllf!re are- Senators who are engaged in committee work 
who can not be here; and it occuned to me to sucrcre t that the 
tteseripti 1 that "there is some coal here and not ~uch there" 
would be :ibsolutely useless to those who read the record. It 
would seem to me that wherever a witness points to some one 
place ?n th~ map it .h<>uld be accompanied by some tatement 
?r designation by_ which t~ose who read the record may know 

· JU:rt w~e1·e th? w1tne s pornted. I feel that there is no impro­
priety m ma.h.--ing the suggestion. 

1Ur. WORTHINGTON. I am obliged for the suggestion and 
I will. say that counsel for the respondent appreciate th~ fact 
to which the Senator has alluded. I will suggest that the wit­
ness be given a red lead pencil and that he mark the places on 
the map,. which the Reporter may take down. 

Q. (By Mr. WORTHINGTON.) Now, if you will go ahead 
l\Ir. Johnson, I will tell you when you are to make a mark, o~ 
you can of your own motion make a mark. I suggest that you 
make letters.-.A.. Well, I walked all o>er this bunk with Mr 
Merriman and while, of course, I do not know what the word~ 
I used at that time were-

lUr. WORTHINGTON. I do not hear you. 
The WITNESS. While I do not know what words I used or 

just exactly how I stated the case to 1\lr. l\lerriman at that 
time, I probably told him all I knew, which was that over in 
here [indicfttin.,.] was mine rock. 

l\lr. WORTHINGTON. Put the letter "A." on the map right 
there. 

The WrTrn:ss. On that over in here [indicating on the chart] 
the mine rock extended under the culm, and somewhere uver in 
here [indicating on the chart]~ or I should ~ay about in there 
somewhere [indica.ting]--

1\Ir. SUIPSON. Pnt the letter " B " there. 
The WITNESS. Very well. On that over in here [indicating] 

there was also a quantity of mine rock under the culm, and 
also under this high bank here [indicatingJ--

1\Ir. WORTHINGTON. That is what was called the "conical 
dump," is it not? 

The "TI ITNEss. Yes, sir. And that under this bank here [indi­
cating}~ was a quantity of mine rock and ashes; also a portion of. 
this bank here [indicating] had been through the operation a sec­
ond time, and was what you mig.ht call waste. I do not remem­
ber of any other particula.r condition that I told lUr. Merriam 
about. 

Q. Did you ha>e any personal knowledge of the laying down 
of two banks: there together, one of rock and one of culm ?-A. 
Yes, sir ; I <lid. 

Q. That was where?:_.A.. Where was that done? 
Q. Yes, sir; in what part of the bank?--A. Under the culm, in • 

here [indicating] and under the culm in here [indicating], as I 
remembe1', and also under this bank here [indica.ting] . 

Q. Is the rock of which you speak that was used in building 
that bank or laid there vi ible from the surface? You svoke 
of rock and culm being laid down together.-A. No, sir; it is 
not visible now, or was not when we estimated the bank. 

Q. Is there any way of telling where the ashes and rock are 
without digging down for them or unless a per on had seen it 
before the culm was put on the dump?-A. No, sir; it is com­
pletely covered. 

Q. I wish you would explain what the effect would be as to a 
person making a survey of the quantity of culm in the bank of 
&·wing the rock laid where you say it was in connection with 
the culm, side by side.-.A. Well, if the man making the meas. 
uren:.ents would include this rock, which is in three place in 
the bank of course, he would very materially increase the 
amount of culm which he would suppose was there. 

Q. Why?-A. Well, been.use it is not culm or material ihat 
can be redeemed . 

Q. Well, would not the appearance of the culm in one be very 
different from what it was in the other?--A. Ob, yes; it would 
drop off here [indicntingJ. instead of sloping off. 

Q. I am referring particularly· to the point wbere you put the 
letter" B."-A. Right in here [indicating}. Well, that woulu be 
about the same thing, a.s I remember it. Those two piles were 
made together, parallel rock and culm. 

Q. So much for the hlstory of the bank. Now, what did you 
do in the way of taking samples in trying to find out what was 
in thi bank when you went there with Mr. l\lerrirnn.n ?-A.. I 
took six sam1)les from tile bank-that is, this part of the bank 
[indicating]. I did not take any samples from tllat part [in­
dicating] because :Mr. Merriman told me he was not going to 
include it in his mea urements. 

Q. That he was not going to inclu<le wllat'?-A. Tbjs part 
here [indicating]; this b::rn.k h ere. -

Q. He left that bank out altogether, lli<.l he ?-A. He told me 
that he was going to leave it out • 
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Q. You say "tllis part." You mean the part marked the 
1 '.con.ical <lump" on the map?-A. Yesi sir. 

Q. He left that out rJtogether?-A. Ye , sir; I understand 
be did· be told me at that time that he was going to do so. 

Q. While on this subject, had you had any instructions from 
Capt. May or from anybody else in regard to finding out just 
,what coal was there, so that 1\Ir. 1\Iay would know what prop­
erty his company had ?-A.. Mr. May's chief clerk told me to go 
and sample the bank. 

Q. Did you know wllnt tl.i.e object was or for whom it was in­
tended ?-A. No, sir; as I remember now, I did not know 
whether the bank wns being sold or bought. 

Q. Had you any object in -view when you went there to make :i 
report to Capt. l\Iay except to estimate truthfully and definitely, 
as nearly as you could, the amount of coal that could probably 
be won from that bank?-A. No, sir; I was after, as nearly as I 
knew how to get it, the exact condition of the material. 

Q. You made the te ts. Have you got a result of your test?­
'.A. Yes, sir; I ha\e. 

Q. I should like to haYe it, please.-.A.. I haye in my pocket 
tlle figures I set dovrn. 

· Q. Have you that computation ?-A .. I have the figures as I 
put them down that day on the culm pile. 

Q. Ila1e you had them copied ?-A. I made a report to ~Ir. 
May on the next day. I do not ~now where that report i~; but 
I have a copy of the report that was sent to l\Ir . .May m my 
pocket. . . . 

Q. Very well. That shows your figures, does it?-A. Yes, su'. 
Q. Does it agree with those you made that are in your 

memorandum book ?-.A.. It does; yes, sir. 
Q. Well, let us have that; it is the same thing. 
Mr. WORTHINGTON. May I ask the managers if they did 

not get from Capt. l\Iay the original report which this witness 
made to him? 

1\fr. Manager STERLLTG. I do not think that we ever had 
it, Mr. Worthington. · 

l\Ir. WORTHINGTON. I offer this in e-vidence and req11est 

During the reading of the table, 
Mr. Manager STEHLING. Let us have the inte-rpretation of 

those initials a the reading proceed., ... 'Ir. Worthington. 
Mr . . WORr.rHINGTON. \ ery well. Let the witness state 

what the initials are. 
The WITNESS. .. R D" means round instead of square mesh. 

"C., B., S." means coal, bone, and slate. 
Q. (By l\Ir. WORTHINGTON.) l\Ir. Johnson, what did Mr. 

Merriman do in connection with this investig:-ttion? What wa • 
his branch of the inquiry you made there?-A.. His "Work was 
to measure and estimate the amount of culm. 

Q. Did he make measurements?-A. Yes, sir. 
Q. Were his report and yours turned o"''er to anybody?-A. 

My report was turned over to Mr. May. 
Q. What conversation did you have with l\lr. :!\lay about it?­

A. I do not remember of e1er having any conversation at that 
time. 

Q. Why did you omit the conical dump ?-A. Because, as I 
have said, a good part of the conical dump had been worked 
over the second time. It had been through the operation twice, 
and therefore was very poor. Again, the good part of it, the 
best of it I might say, was composed of material entirely 
worthless. We talked that over at some length. I remember 
distinctly that we did. 

Q. Did you both agree in yout conclusion that it would not 
pay to try to get anything out of it?-A. We did; yes, sir. 

Q. Did you so report to Capt. May?-A. Not at that time; 
no, sir. 

Q. It was later?-A. Some tin_:ie later; yes, sir; we clid. 
Q. Can you give us your opinion as to whether or not it is 

possible to work any of the prepared sizes of coal out of this 
dump; what you call chestnut or o-rer?-A. No; I do not 
believe it is practicable to win the large sizes, because I have 
personal knowledge of the fact that the Robertson & Law Co. 
tried to do that and failed. 

Q. Did you later have a conversation with l\fr. l\lay about 
this investigation or the result of it?-A. I did. 

the Secretary to read it. 
The PRESIDI TG OFFICER. The Secretary 

requested. 

Q. When was that ?-A. Some time later; I should say about 
will read as a month or six weeks; it might have been two months; I do 

The Secretary read as follows: 
[U. S. S. Exhibit S.J 

DU:N"liORE, P .1., April 5, 191Z. 

· not know. Mr. l\Iay came to my office in Dunmore, which is 
next to his, and he had the reports, l\Ir. Merriman's report and 
some other papers in his hand, and he refe1Ted to a note which 
was either on Mr. l\ferriman's report or map; I do not remem­
ber which; and he asked me what that note meant. I remember :Mr. W. A. l\1AY, General Manager. 

DEAR Sm : In · accordance with instructions from your office I yes­
terday examined and made tests on the culm bank of the abandoned 
Katydid operation. The Katydid Co. worked a scraper line through 
the center of the largest part of this ba.nk, and I was enabled to get 
samples yesterday which I believe give a very good average of the 
condition of the whole pile. There is no indication of present or past 
fire, and what coal the bank contains is of good appearance and quality. 

Record of tests for sizes. 

the note. I belie1e I had-- r 

fr. BRYAN. Mr. President, it is yery difficult to hear the 
witness. 

The PRESIDING OFFICER. The witness will speak louder. 
He will speak as loud as he can. 

Q. (By l\Ir. WORTHINGTON.) What was the note you saw 
on these papers that Capt. l\Iay asked you about?-A. As I re-

Pea through t- member it, the note read, "55,000 tons, not including slush an<l 
Stove and above, over Chestnut through H- inchsquaro, rock heap, as per recommendations of F. A. J." 

Sample No.-
Ii-inch mesh. inch, over i-inch. ov~~;f;;~~ch Q. "F. A. J." being yourself?-A. Yes, sir. :Mr. i\Iay pointed 

to that notation and asked me what it meant. _I told him that 

I 
it meant the high pile of i·efuse at what I think was the south-

Coal. Bone. Slate. Coal. Bone. Slate. Coal. Slate. west end of the big pile. I told him that it meant that pile of 
-----·1--- slush a.rid rock which had been put out of late years and was 

Pt'T ct. Per ct. 
1_ •• ···--·-·- --· 5 0 5 

2 ••. ··-·---··--· 2 0 8 

3 ••. -· ·------· -. 5 0 7~ 

4 .•• ··--·------· 0 0 0 

5 •. - ····-·--·--- 4 0 4 
6 .•... ··-·--···· 0 0 0 

Per ct. 
0 0 
2 0 
1 0 
0 0 
0 0 
O· 0 

Peret. 
0 
4 
4 
0 
0 
0 

Per ct. 
2 
1 
l 

8 
0 

Per ct. 
0 
0 
1 
0 
() 
0 

~~-l--~-l-~-i---l·~~-1-~~.~~--· 

Total ... -. 16 L 24~ 3 ........ 8 4 1 

Average .. ~1===u=o.5~====w='().7~ 

Sample No.-

1 ...•..•• --- . -·- ·---· .... -- -· -- --· 
2. - •.• ··-·-. - ..• ·-. ---·. ------·--· 
3 ...••..•••.•.. -- -·- - •• ---· - -----· 
4 •••..• ------ •••• - -·- •• -- •• - • -· ••• 
5 ...... - ..•.•.. ·-·--- ·-·---------. 
6. ········-···········-"···----·· 

Buckwheat Rice coal Barley 
coal tbrougd h- eoal 1 Colm 

~ough .ft- ineh round, ~hrough ·n- through Ir 
mch ro1;llld, over kinch mch ro1;llld, inch round. 
over/rrnch round -Over /rmch 

round. · round, 

Per cent. 
30 
10 
5 
7! 

10 
10 

Per cent. 
24 
28~ 
35i 
40 
37! 
42 

very poor, and we left it out, because we did not believe it 
ought to be included in the regular bank: He said he wanted 
to be sure of that. He said that he wanted to be sul'e that 
l\Ir. Merriman did not mean 55,000 tons of material outside of 
the refuse reported in my percentages. 

1\11•. WORTIDNGTON. That is a11 of this witn~ss, :i\Ir. 
President. 

Cross-examination: 
Q. (By l\Ir. Manager STERLlr\G.) I wish you would look at 

this report, Exhibit S. There you have the average per cent of 
the different grades of coal, have you not?-A. Yes, sir. 

Q. Begin and read the average percentage of the different 
grades, beginning with the larger-sized coals-just the coal and 
nothing else.-A. Stove and above, 2.6 per cent; chestnut, :fit"e­
tenths of 1 per cent; pea coal, seven-tenths of 1 per cent; buck­
wheat, 12.1 per cent; rice, 12.7 per cent; barley, 31 per cent; 
cttlm, 34 per cent. 

Q. What is clilm? Is that coal ?-A. No, sir. That is what 
we call what we get when we wash-slush. 

Q. I am asking you about the coal only. You would not count 
that culm as a part of the merchantable coal ?-A. No, sir. . 

Q. What is the total percentage of merchantuble coal tlmt 
TotaL.·-·----··-·····- ···· 12~ 201; you have read from that report, including all kinds?-A. I could 

l====l====ll====::====== not sta:te without putting the percentages together here now. 
A>erage.................... 12.1 34.6 Q. Never mind it, then, for the present. What official posi-

Yours, very truly, 
F. A. Jon~so~. 

General I11specto1\ 

tion do you hold with the Hillside Co. ?-A. I am the general 
coal inspector in charge of the coal inspection for the llill­
srne Co. 
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Q. Who was tlle engineer of that company at that time?-A. 
2\.Ir. :i.\Jerrirnan. 

Q . And you went with .M)~. Merriman at one time to ·riew this 
Katydid dump?-A. Yes, sir. . 

Q. When was that?-~:\. April 4, 1911. 
Q. You talked with him for some hours there on the dump?­

)\. About an hour, I should think. 
Q. Yon told him where the culm was?-.A. I did not ten him 

where the cn1m was so much as where the other material was. 
Q. You told him where the fill was in the southwest corner 

of the map that runs up into the part called the conical 
clump?-A. Yes,. ir. 

Q. You told him that "\\'as filled with roc:k and ashes?-A. 
Yes, . ir ; I belieye I did. 

Q. You showed him the fill on the east side of the map and 
told him it was filled with rock?-A. Yes, sir; I believe I did. 

Q. Yon pointed out to him all those parts of the pile that 
were macle up of slate and stone and ashcs?-A. Yes, sir; I 
belieYe I dill. 

Q. 1-'hen it was your duty to take samples of this and wash 
it?-A.. Not to '1-ash it. 

Q. What wd you do with it? How did you separate the 
coal ?-A. I took each sample and kept it by itself; dried it on 
piece of canYa , and then put it through hand screens. 

Q. l"ou cleaned out the coal ?-A. Yes, sir. 
Q. You ilid tlrnt in six different 11laces?-A. Yes, sir. 
Q. And you got the result which you haye just renll?-A. 

Yes, sir. 
Q. Tllen what was fue engineer's duty?-A. IDs duty was the 

measuring of the content of the pile. 
Q. To measnre the numlwr of cubic feet in the culm bank?­

A. Yes. sir. 
Q. He did not measure those parts of the cn1m bank that 

yon pointed out to him were stone :rnd ashes and slate?-A. I 
do not know. 

Q. He would not naturally do that, would he?-A. No, sir; 
I do not think he would. 

Q. He was not e..~pectcd to find out the cubic feet of any of 
those material ?-A. No, sir; I i1resume nQt. I do not know. 

Q. How many cubic feet did. he find there were in the culm 
bank ?-A. I c:m not say. 

Q. Did you not see his report?-..i. Yes, sir; possibly I did. 
Q. Diel not 1\Ir. May show h is r eport to yon and call your at­

tention to a note on the report?-A. Ko, sir. As I remember, 
he hGwerl me a map which aid ' 55,000 tons." I do not know 
whether the map sn..id the number of cubic feet. 

Q. Fifty·fh e thousand tons of what ?-A. Of material. 
Q. Coal or culm ?-A. Altogether, coal and culrn. 
Q. Do you kuo"· whether that meant that there were 5;),000 

tons in au of it, outside of the conical dump, or in certain parts 
of it? [A pause.] All you know nfJont it is what you saw on 
the map?--.A. Ye•, sir; that is all 

Q. Did you make an e. timate or did yon get any dnta from 
tllis engineer's report from which you made an estimate of tlle 
amount of coal ?-A. No, sir. My report was turned oH~r to 
the engineer and he made an estimate. 

Q. Just take time to figure up the percentage of coal there, 
will you, Mr. Johnson ?-.A. (.After a pause.) I make it 50.6 per 
cent. 

Q. L ifty-nine and six-tenth per cent of coal ?--A .. Yes, sir. 
Q. Did you eyer see ::\Ir. Ilittenhonse's rel)ort?-..i. Yes, sir; 

I ha Ye read it. 
Q. Do you know or have you any lmo'\\le<lge of the 11umber 

of tons in tlie bank-I mean gross tons now?-A. Only as I 
remember that figure on the map-;J;J,000 tons. 

Q. As a matter of fact, <lid not your engineer's rPport ~ay 
there Yrere 80,000 tons of culm ?-A. I do not know that it <li<l. 

Q. Did you not know that he submitted it to Robertson and 
that ~Ir . Uobertson said it was 80,000 tons?-A. No, sir; I do not 
know anything about that. 

Q. You do not know whether the u5,00-0 tons meant coal or 
gro..;<::, do yon ?-..i. Yes, sir; I believe I do. 

Q. Do you know it from anything tbe map said?-~.\. Yes. 
I nnderstooll tlle note of llerriman's to say that. 

Q. State now what the note said.-A. I will ha>e to state it 
from memory. I ha>e neyer seen it from that day to this. 

Q. Sl·ate it from memory.-A. I believe it said "GG,000 tons, 
not including slush ·and rock heap, per F . A. J ." 

Q. What does 'F. A. J ." mean ?-.A.. That means me. 
Q. Now, woulu it not necessarily mean that that was the 

amount of coal, because you had tested the amount of conl 
that was in th is material ?-A. No, sir; I do not think it would. 

Q. Had you :mything to do with determining the amount of 
;:;ross tons or the amount of cubic feet in the dump ?-A. Noth­
ing whateyer. 

Q. Not a thing?-A. Not a thing. 
Q. Then, inasmuch as it said "per F . A. J .," meaning your­

Eelf, who had tested the percentage of coal, it must necessarily 
ha\e meant that there W'ere u5,000 tons of coal. Do you not 
think that would be the rea~onable intcr11retation of it?-A. 
Ko, sir; I do not. 

Q. Did you eyer compare your report of 59 per cent with l\Ir. 
Ilittenhouse's retum of Gl per cent ?-A. No, sir; I ha\e not. I 
haYe neYer put them together until this morning. 

Q . Did you ever know that yon made 8 per cent more coal in 
that dump t1lan l\Ir. Rittenhouse aid ?-.A . No ; I dill not. 

Q. You say that your engineer did not measure tac cubical 
contents of the conical dump in the southwest corner of the 
map at an ?-A. He tokl me that he was not going to meas- . 
urc it. 

Q. And you tolU him--.:i . Tbat I was not going to sam­
ple it. 

Q. And you did not sample it?-A. No, sir. 
Mr. l\lanagcr STERLI.1. TG. That is all. 

Reilirect examination : 
Q. (By ~fr. WORTHINGTON.) Dill you know Mr. Ritten­

house had figured on a very much larger proportion of Yaluable 
coal than you had ?-A. I did. 

Q. You knew that?-.:i . Yes, sir. 
Mr. Manager STERLING. Ye object. 
Q. (By )fr. WORTHINGTO~.) Whnt <lid you understand 

was meant by the term "F. A .. J." in that memorandum ?--A. 
I un<lerstoot1 it to mean my recommendation on that conical Dile. 

Q. Thnt was tho reason it W!lS omitted ?-.A. Yes, sir. 
Q. Do ron know why i t is we ha 1e not got ~Ir. Merr iman's 

report :-A. No; I do not. 
Q. Do you know wbether or not it was brought down here by 

Capt. ::\fay-all those papers-before the Juillciary Committee 
last spring?-A. I do not know anything about it, sir. 

:\[r. l\fanager STERLING. Do I under tau<l counsel to claim 
that tltat was submitted to the committee? 

Mr. WOR'IHI~GTON. That is my information, tllat tllo .. c 
pnpers-

l\Ir. :Manager S'l'EllLDiG. I should like to know what H i. . 
. Mr. WOR'l'III NGTON. The next witness, I understand, ha 
some ligh t on that subject, and we will a k him. 

Q. (By l\Ir. w·onTHINGTO~.) Can yon give us an iuen 
about the gr oss tons in that conical dump we haYe been talking 
!1bout-about ·what the whole amount of material in it \VU .' ·: -­
A... Just as it stands now? 

M r. WORTHINGTON. Yes. 
The WTTNESS. I should. say 15,000 tons. 
Mr. WOR'.rHING'l'ON. 'l'hat is all. 
The PHESIDI NG OFFICER. Is it tle ire<l tllat U1is witnc~. 

hall be retained? 
l\lr. WORTHIKGTON. Ko, l\Ir. President. 
The PHESIDI KG OFFICER. 'l'lle witne8s is fi11~1lh· di s­

charged. 
~Ir . WOilTHDiGTON. Call Mr. Jenniugs. 

TESTiliO~Y OF .JOSEPII r. .JE. - ~.l~GS. 

Joseph P . J enitings, being duJy sworn, was exarnineLl and tc ti­
fied as follows : 

Q. (By Mr. WORTHINGTON.) Where <lo you live, pleasc?­
~L ~foosic, Pa. 

Q . .May I ask your a ae ?-A. 32 years of age. 
Q. How long have you li\ed in that neighl>orbood ?- A. I 

ha Ye lived in Moosic for tbe past seyeu years. 
Q. What is your business uow?-A. I am general inspector 

of mines for the Hillside Coal & Iron Co. 
Q. How long have you hel<l tllat position ?-A. Si:lce Febru­

ary 1 last. 
- Q. Before that what w11s your po ·ition ?-.\.. Before that time 

I was superintendent of the AYoca district for the Peunsyl­
vania Coal Co. 

Q. In tho e positions ha-ve you become familinr ·with the 
coal business in the region, and especially that lMrt wllich v r­
tains to coal clumps?-~<\.. Yes. 

Q . Did yon have anything to do with tllc Kntr<lit.l dnmp, 
near Moosic, Yrhen it '-ras building or making?-~\. "'h~n it wa 
making? 

Q. Yes.-A. Nothing more than nt ilrnt lime I \YUS working 
on the engineer corps aml I passetl there .from time to time. 

Q . Haye you recentJy made any efforts for us to fintl ont 
n·hat is in that dump and what it is \Torth '?-.\. I lla\e. 

Q. What have you done?-~~- In tlle earl.r part of ~ovember 
:\Ir. May handed me ~ir. l\!enirnnn's uot lJook nncl n. little mav 
that Mr. l\Ierrirnan had rnnde of a sm·yey ·of the Kntydid dump, 
and be ask~d me to go oYer Mr. ~Ierrilmw's \York . Hl YCrify it. 

Q. Was that last November?- . .:\.. That was iu Koyeu•.ber 
11ast; yes, •i r . 
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·Q. :\Ir. Merriman -is dcacl·?-A. 1Ir. :M-e-rriman i dead; ye . is in ·el'idence, asking :if the dump '\.la for snle, he directet1 
He <lied hl t eptenil>el'. · this in'\· stigntion to be nmde; and it ,yas on ihls in>re tigation 

Q. Where dill you ·o·et his ngures'?-A. FI!OID the originul no-te- -and the r 1:1:1t cornnmnicated to him tlmt he took the nction 
book. he did. 

Q. Hu Ye yon :them llere?-A. No, sir ; I ha~e not. 1\fr . .Manager STERLING. But it was not on this report that 
Q. Where are they?-..'i.. They :are at the office in Dunmore. 1\Ir. Jennings presents now, because this wa not made until 
·Q. Did yon make a report to M:r. May aft-er you made the 1'\o~ember Jast. 

in1estigation ?-A. I did. Mr. WORTID.KGTON. Jennings is sim1)ly ure enting hi 
Q. When di{1 ~-ou lo tllat?-A. A few dn;ys after that. ·cruculati@ns 'based on Mr. Merriman·s notebook. 
·Q . Wh re i · that repol't, Mr. Jennings?-~~· I llu~e a copy of Mr. :Manager STERLI1~G. Then I presume the Senate wm. 

it in my pocket. . have to interpret it. 
Q. r know; but where ds the 'Original now?-A. Here is the , Mr. WORTHINGTQl. T. 'rhen we will llaye to let thi wit-

report [producing 11nperJ, ne s stand asicle and send for the notebook on that point. 
Q. Very well. Let us ha-ve it. Do you know whether 1\IJ.·. Q. (By 1\fr. 1\0R'I'IDNGTON.) You can get that notebook 

::Merriman made a rep-Grt from the material he had .-A. I un- and ha1e it sent here?-A. Yes, sir; I can get it. 
der tood lie did, and I under rood fTom Mr. May that it "·as The PRESIDING OFFICEil. The Chair does not wL~h to 
left Ile.re 111th the rest -of his papers. be understood as holding that the notebook would be eompetent 

Q . When ?-A. " .hen he '\\.RS here before taae House com- eTidence. 
mittee. l\Ir. WORTHINGTON. No. 

J\Ir. Manager 'IEilLll~G (-after examini.Dg pa.per). We The !PRESIDD\G -OFFICEil. The Chair simNy went to the 
object to it. extent of saying that Capt. l\Iay would, in the opinion ·of the 

Ir. WORTHe~GTO r. 1\fay I ask -on what gr<mnd! Chair, be a competent '\litness as to the information upon which 
::.\fr. Iani!ger STERLING. It is not 1\Ir. 1\Ierriman's report. he b'ased his action. 

It is just what this ·gentleman said he drew from ~fr. Merri- Mr. WORTHINGTON. I think he has alrea:dy done that. . 
man'· report It 1s nothing but hear ay evidence. 1 The PRESIDING OFFI-OER. That, I think, 1s as fur as 

l\lr. WOilTRINGTON. We ha.Te pro-ved that Mr. Merriman can be done. It is still competent for counsel for the re pondent 
is dead, and that his inyestigation was made for the Hillside ' to pro\'e the Talue by some other witnes . That fact is equally 
Ooal & Iron Co., and tllls gentleman has taJ~en his figures. • ascertnina.ble by some other witness. It is not in the sole 

Mr. Manager STERLil"'\G. That does not excuse you from :k'Ilowledge of the person who is de:...d. 
1)r ducing his :repoxt here. If the i\Vitness had the report there Q. · (By Mr. WORTHINGTON.) Mr. Jennings, ham you had 
from which to make his estimate, you J:iaye the report. anything to do with what is called tile Consolidated Washery 

l\lr. WORTHINGTON. The witness ·saES t.h:it Capt. May operation which is in the vicinity of the Katydid ·culm bank?­
·brought it down here and left it ·with the ·Committee -on the A- I have, sir. 
Judiciary -0f the House of !Representative . Q. What d1d you ha1e t-0 do with lt?-.A.. The washery '\'\"'U • 

Mr. Manager STJDRLING. He never did. built under my superyision. I had charge of the consolidated 
~fr. Man.ager WEBB. This estimate was made in Noyeml>er. · •cel1iery from March 1, 1909, until February 12, 1'912. 
Mr. Mam1!?'er STERLING. This was made in No\embeT, Q. Will you tell me whether that washery is equipped to 

since the c mmittee held its meetings, which . ere last summer. handle e-0als of the size . of chestnut and abo-ve?-A. We can 
.,Ir. WORTHI.:. TQTON. Mr. Merriman made hi report-- handle some chestnut, but none abo,-e. 
J\lr. 1\Ianager STERLil~G. No; the witness said he made Q. As a matter -of :fact, have you been handling any chest-

tllis estimate in November. nut?-A. We ha.Ye handled some. 
The WrTNES . I made lthat Teport [indicating]. Q. \Vhy do you not '.handle more of it?-A. Because we -can 
Q. (By Mr. WORTHINGroN.) You made this up from lli. not c1enn it; we can not do anything with it. 

~Ierriman's notebook, a.nd not from his report?-.A.. Not his Q. Why?-A. We11, the amount of coal in the material is 
report. I took the netes he made Qll the field and worked. up o small that we ·can not clean it. If ye>u haY-e a mixture of 
the information from it. coal and rock, say 10 or 15 per cent of coal and the balance 

Q. That notel>ook was left wlth tile company and wi.rs fonnd, Tock, it takes an -enormous -a:mount of machinery to get that 
after l\fr. l\ferriman was dead, as a part of the papers of the coal -out of the :rock, or the rock out of the (!Oal. 
cornpa.ny?-A. Ye , sir. Q. Which i-s the richer bank, the one the Oonsoliduted is 

Q. It is -one of the papers rupon which Capt. May acted in working or the Katydicl? · 
what he did in this matter?..!_A. Yes, sir. 1\Ir. l\fanager STERLING. We object to that as immaterial. 

1\fr. WORTHI'N'GTON. I submit, inasmuch a the charge Mr. WORTHINGTON. I remember hearing something Tery 
here is that Capt. ~fay lmdertook to favor Judge A.rchbald by early in the course of this trial about objections not being ma.de 
gi'\ing him tllis dump for less than it was worth, that the Senate here of the kind that are made in the ordinary courts of jus­
ought to have the information Capt. May :had when he made his tice; but it seems that we have got away from that now. Mr. 
recommendation or agreed to make it. Riltenhouse's estimate, whlch Capt. 1\Iay got when he took the 

The PRESIDING OFFICER. 'Tihe Chair understands that action about this matter, ha-s been introduced in evidence, and 
this evidence is sought to be introduced becau e -of the death ·of it shows by a computation, and it was giyen in testimony, that 
the man who made the original 1)aper. there were over $17,000 worth of 'Chestnut coal in the Katydid 

Mr. WORTHINGTON. The man wllo ma'<le the :original dum,p. We have given. some eyidence in regard to it, and now 
report is dead. · His official report to Capt. :i\Iay was on file, we want to show that another bank in this immediate vicinity. 
and this gentleruan took that report and from it .prepared this operated by the Consolidated Wmshery, that was referred to by 
paper. Mr. Rittenhouse-a much richer bank-can not be worked so 

1\1r. Manager STETILING. {)nr objedion to it is that it is as to get the chestnut out of it to any advantage, u.nd that it 
purely in the nature of hearsay e-vidence. We do not know is much more impossible to do it than the Katydid dump. 
whether he hn correctly computed it from the notes made by lUJ.·. 1\funager STERLING. We object to it as plainly imma­
Mr. l\Ierriman. W-e arn not botmcl .by what he -says -as to what terial, as to what u.nother bank of nny qunlity, any kind of 
those note indicate. We are entitled to the notes, if they are · coal, may be. 
competent ezidence at all, '\lhich we are not adnntting at The PUESIDING OFFICER. Counsel for the respondent 
present. 

The PRESIOIKG OFFICER. The Chair is unable to see how will .recognize that if that were admitted in evidence the mana-
tbe .death of 1\Ir. Merriman would affect it in any way. It would gers would be entitled to fake issue on it, and then the whole 

till be eompeteBt for some other person to make the sam-e investigation would necessarily be hnd as to what '\\as the yalue 
examination. of the coal in another bank. 

Mr. WORTHINGTOX What we wish to bring out Js what l\fr. WORTHINGTON. I remember when I 'Objected to .1r. 
information Capt. i\Iay had when he made that recommendation. Rittenhouse's testimony. I said we would get into n long 

The PRESIDIKG OFFICER. That can be proved by l\Ir. wrangle ~ on .expert evidence as to the rnlue of th.e Kats-did 
May. bank, and as to matters about which Judge Archbald did not 

Mr. w ·oRTHINGTOX. And i.f it was tllat the dump was know anything; that it would take a great deal of time; and 
worth only $-5,000-- I remember that the Chair reminded me that the fact that it 

.The PRESIDIKG OFFICER. If Capt. .May was on the stand would take a great deal of time would not justify the cxclu-
nnd the questiQn \vas _put to him upon what he ma.de his esti- sion of any relevant .testimony. · 
mate, it would be legitimate testimony, but not as an independ- The PRESIDING OFFICER. That is true, if it "as rele-
·ent piece of testimony. 1ant, but it certainly is not competent to go into tlle content of 

l\fr. WORTIIJNGTON. He ha s nl.rea.dy testined that when e,~.e.r·y other bnnk wil.th which counsel might <lesire to compare 
lie re"ei1ed the letter of .1\Iru.'Ch 31 from Judge Archbald, w.hicll this !Jank. 
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Q . (By Mr. WOH'l'HIKGTON.) Let me put it this wa~_.: Tell 
me to wh:it extent, if at all, it is possible to 1·eclaim from the 
Ka ty<lid dump coal of chestnut size and over to be marketed.­
A. It is not practicable to reclaim it. 

Q. Why?-.A.. It would cost many times-it would cost four 
times more to get it out than what you would get for it. 

Q. Why?-A. Because there is so little coal compared with 
the amount of rock that the immense size of the buildings and 
tlle costly appliances you would ha-rn to buy in order to sepa­
rate them to start with would coi:;t four times as much as the 
coal i worth. 

Q. Did you go on this dump at any time with Capt. May?-A. 
I did; yes, sir. 

Q. When was that?-.A.. It was along the latter part of l\iay, 
1911. 

Q. Will you tell us whether or not you communicated to him 
nt that time the views you have expressed here about this 
<lump?-A. I did. He told me there was a chance to sell that 
uump,~ and he took me down and went o-rnr the ground and 
asked me what I thought of it, and I told him that I thought 
he had better sell it. 

Q. Did you tell him why-give him any reasons? 
l\Ir. Manager STERLING. We object to that as immaterial. 
Mr. WORTHINGTON. Her~. Mr. President, we are getting 

a communication -right to Capt. l\Iay by his trusted subordi­
nate. 

The PRESIDING OFFICER. What was the question? 
l\Ir. WORTHI.rTGTON. The whole theory about this matter 

on the part of the managers is that Capt. May undertook to 
favor Judge Archbald by selling him what he would not other­
w·i e sell. 

The PRESIDING OFFICER. What was the question? 
Mr. WORTHINGTON. I am a king whether he was on the 

dump on the 23d of May, 1911, or about there, months before 
Mr. l\Iay had written this letter of August 30, in which he said 
he ·would recommend this sale; that his trusted subordinate, 
who had examined it and knew an about it, advised him to sell 
it, and Im did not know, I take it, any more about Judge Arch­
ba1d's connection with it than I did. 

The PRESIDING OFFICER. The Chair thinks it i com­
petent, but will hear from ·the managers. 

.i\Ir. Manager STERLING. I can not conceive how a con­
versation between this witness and Capt. May is competent in 
any -view of the case. Neither of them was a party to this pro­
ceeding. The veTy fact that he was the confidential adviser of 
Capt. l\Iay is the main reason why it is not competent in this 
case at all. We can not be botmd by anything that he said; 
that one witness said to another; that one person said to another, 
who is not a party to this proceeding. It was purely a conver-
ntion between this man and l\Iay. ·n does not go to the issue at 

all in this case. 
The PRESIDING OFFICER. The Chair thinks that the gen­

eral proposition stated by the managers is correct, but that it 
is competent for counsel to show what was the information upon 
which Mr. May acted. 

Q. (By Mr. WORTHINGTON.) I do not remember how far 
you had gone. What did you say to Capt. 1\Iay at that time on 
the subject of the ale of the dump? 

The WITNESS. I told him that when Robertson & Law 
. tarted again to wash that dump, all we would get would be the 
royalty we would pay, and it was just a question with us of 
waiting to get our money by actual shipment or taking the 
money; that is, we had a yery unstable agreement upon which 
we operated this mining, at least a part of it, on lot 4G; and 
if we sold it it would be off our hands and we would have the 
money. 

Q. At that time did you know anything about Judge Arch­
bald having any communication with Capt. May about t:Jlis 
matter?-A.. No, sir. , 

Q. Or having any interest at all in it?-A. No, sir. 
Q. I will ask you this question, without reference to that par­

ticular dump: Do you know what the custom is in culm dumps 
a to tryin<Y to save che. tnut and above? 

l\fr. STERLING. I object. 
The PRESIDING OFFICER. The conn el will repeat the 

que lion. 
Mr. WORTIDNGTO::N. I am asking what is the practice in 

the dumps in that anthracite region as to attempting at all 
to save or win, as the word they use, chestnut. or sizes ab~ve 
from these culm dumps, to show that it is the unn-ersal practice 
and custom there to refu e to do it because it is impossible to 
do it to advantage. I understand the Chair has already ruled 
we can not show specially this or that particulnr dump; but 
certainly I ought to be allowed to show the cnstom in that 
mntter, becau e n. a pnrticular item of ·rnlue of this dump, the 
expert Ilittenhou ·e make. it O\er $17,000 for chestnut coal. 

The PRESIDING OFFICER. The hair tbiuks tllat couusel 
is entitled to show whether or not it wa worth :rnything. 

Q. (By Mr. WORTHmGTON.) I will put it tllis way, Ten 
us what was the market \alue of chestnut coal in culrn dump· 
in the neighborhood of Scranton in 191L-.A.. I lmow one fel­
low that washed a car of chestnut coal--

The PRESIDING OFFICER. The question is W"hether the 
witness knows the value of it. 

Mr. WORTHINGTON. I put it that way been.use the Chair 
ruled I could not put it the way I ditl. What was the market 
value of coal of the size of che tnat or abo-rn in the culm 
banks in that region in 1911 ?-.A. Anything you could get for it. 

Q. What could you get for it?-A. I do not know. We nernr 
sold any. · 

Q. You never sold it?-A. Only to the locul trade. 
Q. We have had some te timony here about the possibility of 

taking the coal from the Katydid dump to the consolidated 
washery and doing it to advantage. You are quite familiar with 
the washery and with that whole region, I believe?-A. Yes, sir. 

Q. I would like to ha-re your judgment as .an expert and one 
having a full knowledge of the situation as to whether or not 
that would be a practicable thing.-A. It would not be prac­
ticable. 

Q. Why?-.A. It would co t too much to get it up there. 
Q. How much would it cost, and wby would it cost so 

much ?-A. The fir t installation would cost well up to $10,000 
to get started. 

Q. Do you say under $10,000?-A. Well on to $10,000, in 
round figures, to build what we call scraper line from the 
consolidated washery down to the Katydid dump. The craper 
lines are made in sections of about 500 feet, depending upon the 
kind of ground you have to operate on. The ground to the 
Katydid dump runs quite a grade, from big ledges of rock. I do 
not think you could get over 400 feet to a ection. The shape of 
the Katydid dump is very irregular and the scraper line wonld 
have to be moved in straight lines, so that it would take. fi-re or 
six lines to get hold of the dump. With each of these line · you 
would ha-re to put in engines to drive it. You woukl have to 
put in pipe lines and pumps, in order to wa h the culm. 
steam line from our consolidated scraper down right thl·ongll 
would cost about $10,000 to get started . 

Q . What would that material which cost $10,000 be worth 
when you got through and the culm was washed out? 

Mr. Manager STERLING. We object, because this W"itne"s 
could not possibly state what it would be worth. He could not 
know what condition it would be in. 

Q. (By Mr. WORTHINGTON.) Do you know anything about 
the value of scraper machinery?-A. Yes, sir. 

Q. Does your experience in that business qualify you as an 
expert?-A. In our experience in the bu ine s, after a scraper 
is used in mining, what we haye to use-

1\Ir. Manager STERLING. 1\Ir. President, we object to any 
such testimony as this, asking what the machinery would be 
worth after it had been used. How can the witne s tell what 
it would be worth? How can any lmman being tell? 

Q. (By 1\Ir. WORTHINGTON.) I s it po sible to tell about 
what a scraper line is worth after tlie dump to which it has 
been built is exhausted ?-A. It is. 

Q. I will take your word for it, as far as I am concerned, 
and. ask you what that scraper line woultl. be worth after the 
dump is exhausted? 

Mr. Manager STERLI.i: TG. I obje t. 
1\Ir. WORTHINGTON. Our frien<ls on tlle otller itle insisted 

upon putting Mr. Rittenhouse on H.1e stand and givino- expert 
testimony that, among other thing., it was a great fa-ror to 
Judge Archbald to offer to ell the intere t of the Hillside Coal 
& Iron Co. in this O.ump to him for $4,500, because it could 
have built a scraper line clown to the consolidated wa hery aud 
operated it themselves and maue money. Is it not competent to 
show, as we have shown, that they would have had to put in 
an extra plant and bring the washery around at a cost of $10,000, 
when we find here somebody who knows, and a k him what 
that scraper line would be worth when the I.lump to which it 
was built was gone? 

l\fr. l\lanager STERLING. Mr. Pre . .i<lent how is it possible 
for this witness to know what cou<iition it would be in after it 
had been u ed for thi purpo e? I ay it is absolutely impo. ible 
for him to know, unle ~ he know what condition it would b~ in, 
what the market price of those things would be at that time. 
It might IJe 10 years from now. We do not know how long .it 
would take to operate it. We should not hrrrn witne es come 
on the tan<l and guess about uc:h thing ·. It is wllat Senators 
can gue s about. . . 

In reO'ard to thi te timony, ·while I ha.-re the floor Mr. Presi­
dent, I <lei ire to ay thi. •. nnse1 say the pm110 ·e of the te ti­
mony i to show the knowleu,.,.e wllicb :\Ir. :May a ted on wh u 
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lte 111<1de tlliR i1ropGsition. Mr. i\lay has testified in this .case, 
:rnll he testified himself that, in his judgment, there were 45,200 
tons of coal, and it is in the record, and I read it from his 
testimo.q.y. He testified to it before the Judiciary Committee 
and said it was true that there were 45,200 tons of coal. Are 
counsel trying to rebut the testimony of May himself, who says 
that is the knowledge he had and on which he acted when he 
made the proposition? 

The PRESIDING OFFICER. The Chair thinks the question 
would be too indefinite unless counsel can indicate the degree 
of use, the length of use, and also fix the standard of prices by 
which the matter was to be determined. 

l\Ir. WOR'.I;'IIINGTON. The witness says he knows and he 
can tell. 

The PRESIDIXG OFFICER The Chair was speaking of the 
frame of the question. The evidence sought to be elicited must 
necessarily be reliend from the charge of being too indefinite. 
It must specify the degree of use, after which would follow the 
condition of the machinery, with reference to a standa1·d price 
at a future time. 

Q. (By Mr. WORTHINGTON.) Would the value of that scraper 
line depend on the way it was used and the extent it had been 
used at all ?-A. Yes, sir; it would. We use mine water, water 
that is high in sulphuric acid, and it ents the iron away in a 
short time. An ordinary scraper line would last about a year. 

Q. How long would it take to work this Katydid dump in that 
way, building a scraper line and. taking the culm down to the 
consolidated and putting it through your washery there?-A. 
It would take about a year; it might be a little longer. It is an 
awkward dump to get hold of. 

Q. The scraper line would last about a year?-A. About a 
year. 

Q. I have asked you about the cost of the equipment and so 
on. What would be the cost of operation per ton ?-A. To pick 
up the Katydid dump in my judgment would cost 50 cents a ton. 

Q. What do you mean, coal or culm ?-A. Of prepared coal. 
Mr. WORTHINGTON. That is all, 1\lr. President. 

Cross-examination : 
Q. (By Mr. Manager STERLING.) What is your first name, 

llr. Jennings?-A. Joseph. 
Q. Are yon connected with the Hillside Coal & Iron Co. 

now?-A. I am. 
Q. In what · capacity?-A. I am general inspector of mining. 
Q. How long· llave you had tllat position ?-A. Since February 

1, 1912. • 
Q. You are not an engineer, are you ?-A. I am. 
Q. A mining engineer?-A. I am. 
Q. How long have you followed that business?-A. I \Torked 

on tlle engineering corps back in 1899, and in 1900 I went to 
Lafayette College, at Easton, and took an engineering course 
and graduated in 1904. 

Q. You have not held ariy position as a mining engineer, have 
you?-A. Not what you would mean by mining engineer. 

Q. I mean just what I say. You have not had the position 
of mining engineer of any co:i.l company or railroad company?­
A. No, sir; not the exact position. 

Q. You know what report .Mr. Johnson made of the amount 
of chestnut coal in this dump, did you not?-A. I saw it. I 
did not pay much attention. 

Q. It is one-half of 1 per cent, is it .not?-.A. Something like 
that. 

Q. So 1:he question as to whether or not the. chestnut coal 
should be won would not affect the value of the dump ·very 
much one way or the other, would it ?-A .• The chestnut coal? 
. Q . . Yes, sir; if it is only one-half of 1 per cent?-A. It woull.l 
affect it j''.lst that much. 

Q. You say you had a talk with :\Ir. May about the advis­
ability of selling this-A. -Yes, sir. 

Q. And you told him that one reason for selling it was the in­
::;tability of the -agreement which you had ?-A. Yes, sir. 

Q. What did you mean by that?-A. We were operating on 
lot 46; ,ye owned a one-half undivided interest, and there was 
no lease. There was just ·the letter that was giren a long time 
ago, and we did not know when that agreement would be 
changed. 

Q. And the effect of it was that it affected the title to the 
dump. Is that your idea ?-A. I do not know. I am not lawyer 
enough to know just how to put that, but I always under­
stood--

Q. When yon were--
Mr. WORTHINGTON. I submit tllat the witness be allowed 

to finish. 
:\Ir. :Manager STERLING. He has answered. 
~\fr. ·woRTHINGTOX. He said he understood and was cut 

off. 

XLIX--46 

The PRESIDING OFFICER. The witness before he finishes 
will be allowed to make any explanation he wishes. 

i\lr. WORTHINGTON. He started to make an explanation, 
but was cut off, and I submit that he ought to be permitted to 
finish his answer. 

The PRESIDING OFFICER. The witness will finish his an­
swer and state what he understood. 

The WITNESS. I always understood that our right to work 
lot 46 was liable to be terminated at any time. 

Q. (By Mr. 1\Ianager STERLING.) Dependent upon thi.s 
agreement with the E\erhart heirs? That is your idea ?-A. 
Yes, sir. 

Q. So it dicl affect the title in that way?-A. I do not know 
what the title was. 

Q. So the principal. reason you gave ~fay for selling it was 
the \ery reason May gave here for not selling it, is it not? 

Mr. WORTHINGTON. I submit this witness is not to 
criticize Capt. May upon a question of argument. 

Mr. Manager STERLING. I am not undertaking to c:riticize 
Capt. May . . It will be remembered that Capt. May testified 
that when the notice came in he thought the title might be a 
question. 

Mr. WORTHINGTON. In due time we can read Capt. l\Iay's 
statement and contrast his testimony with that of this witness. 

Q. (By 1\Ir. Manager STERLING.) I will put the question 
in this form. I am sure I can satisfy my friend here-. The 
reason why you advised him to sell it was because you thought 
there were questions about the title. Is that it?-A. l\'o; not 
exactly that. We knew that the arrangement we were working 
under could be changed and easily changed. That was the 
reason, it could be easily changed. 

Q. You thought you wanted to get rid of it for that reason?­
A. Not only that, but it would affect a number--

1\fr. Manager STERLING. I am talking about this one. 
l\Ir. WORTHINGTON. The witness was interrupted again 

in the midst of his sentence. I submit he has a right to finish it. 
1\Ir. Manager STERLING. If we do not confine the witness 

to the questions he will be on the stand the whole afternoon. 
The PRESIDING OFFIEJER. The manager has a right to 

confine the witness as nearly as he can to answer the question 
and then it is fully competent for the counsel for the respond~ 
ent to bring out all that the counsel thinks important to have 
his testimony thoroughly understood. The managers have the 
right to confine their examination within certain lines so far 
as answers to their questions are concerned. · 

l\Ir. WORTHINGTON. ~e make no question about that, 
but I contend thH the witness was properly answering foe 
question and was interrupted while in the middle of it just as 
before. 

The PRESIDING OFFICER. The witness will answer the 
question as directly as possible. There will be every 01)por-
tunity to explain everything. · 

Mr. Manager STERLING. Let the Reporter read tlle ques­
tion and answer. 

The question an<l answer were read by the Reporter. 
Q. (By 1'lr. Manager STERLING.) Was that one of the 

reasons you recommended to Mr. May to sell this dump ?-A. 
Yes, sir. 

Mr. Manager STERLING. Take the witness. 
l\Ir. WORTHINGTON. That is all, Mr. Jennings. We will 

haTe to detain you and have you send for that notebook of 
Mr. l\1erriman's. 

The WITNESS. The notebook and the little map? 
Afr. WORTHINGTON. Yes. 
Ur. Manager STERLING. One question I forgot to ask !\fr . 

Robertson. I ask that he may be recalled. 
TESTDIONY OF JOHN M . ROBERTSOX-RECALLED. 

.John l\I. Robertson recalled. 
Q. (By Mr. Manager STERLING.) Mr. Robertson, you saw 

the report of the engineer of the Hillside Coal & Iron Co. as 
to the number of tons of material in this dump, did you not?­
A. I do not remember that I ever saw the report; I knew of it. 

Q. Well, you· testified before the Judiciary Committee, did 
you not, that-- · · 

Mr. WORTHINGTON. From what page does the manager 
read? 

Mr. Manager STERLING. From page 830. [To the wit­
ness : ] You testified as follows: 

Mr. ROBERTSO:N'. Tbe Hillside Coal & Iron Co. put their engineers on 
the dump, measured it, and found that it ·contained 80,000 gross tons 
of material-that is, culm-composed of fine dust and the various sizes 
running up-probably there might be a little up to pea. There might 
be some little chestnut. 

You swore to that before the Judiciary Committee, <Jiu 
you not?-A. Yes, sir. 

·. 
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Q. And tlrn.t is true, i it not?-.A. That"is true to the best of 
my know ledge. 

Q. Mr. Robertson, if there were 80,000 gross tons of material 
in tl1e dump and 59 per cent -of it was coal, as testified by Mr. 
Johnson, then it js a simple question of mathematics to deter­
mine how much coal there was in the dump, is it not?-A. 
Ye, sir. 

Q. It won1U. be a little o\er 47,000 tons of coal, would it 
not ?-A. That is right; yes, sir. 

Mr. Manager STERLING. That is all. 
l\Ir. WORTHINGTON. That is all, Mr. Robertson. 

TESTUIO?<."Y OF J. BUTLER WOODWARD. 

J. Butler Woodward, being duly sworn, was examined and 
testified as follows: 

Q. (By Mr. SIMPSON.) Mr. Woodward, what is your busi­
ness?-A. I am a lawyer. 

Q. You are a member of what firm ?-A. Of Wheaton, Dar­
ling & Woodward. 

Q. How long have you been a lawYer?-A. I ha·rn been prac­
ticing for 25 years. 

Q. What is your politics?-A. I am a Democrat. 
Q. Were you a jury commissioner in the middle district ot 

Penn ylvania ?-A. I was. 
Q. Appointed by whom ?-A. By Judge Archbald. 
Q. When ?-A. When the middle district was first formed. I 

tllink it was in 1901. 
Q. You continued as such jury commissioner until when ?-A. 

Until Judge Archbald went on the Commerce Coul't, until he 
went off the district court bench, when I handed in my resigna­
tion to his successor, Judge Witmer. 

1 Q. Did you continue any time after that?-A. Yes, sil'. He 
asked me to continue, and I continued some time after that. 

l Q. Will you tell the Senate, please, what are the duties of a 
·jury commissioner ?-A. The jury commissioner and the clerk 
fill the wheel, nnd the marshal draws the names of jurors from 
the wheel. When we first started in we put in 300 names, 
equally divided between us, as required by law. To get my 
share of the names, I wrote to either the judge or some lawyer, 
whose name I got from a la wYer's list in each of the 32 counties 
compo ing the district. From those lists the names were copied 
in a book. We each had a book. He was in Scranton ; I was 
in Wilkes-Barre. In that book was the name, occupation, and 
address of each juror. A slip was torn off, with the number on 
the slip, containing the name of the juror and the number that 
was put in the box. Then, whenever a jury was drawn, it 
required G3 names, 23 for the grand j ury and 40 for the petit 
jury. Before the marshal drew, the clerk and I would each put 

1 in half of the 63 names, or divide the 63 names between us. 
·Sometimes I would take 31 names, and sometimes 82, and put 
those in the wheel before we drew out. Then an equal num­
ber '-Vere drawn out by the marshal. If the name and number 
appeared in my book, it was checked off of my book, and if it 

. appeared in his book it was checked off of his book. Those 

1
names I got from the judges and from the lawyers. The judges 
and the lawyers were un1.."1lown to me, and the names were of 
people whom I knew nothing about. I would give the list to 
the stenographer; he would enter it in the book, and when we 
went into Scranton to draw the jury they would be drawn in 
that way. 

Q. Then, if I get it straight-I want in as few words as pos­
sible to fix it-there were originally 300 names put in, and then 
each time of the drawing 63 additional names were put in and 
63 taken out, leaving always 300 names in the wheel ?-A. Yes, 
sir. 

.. Q. What kind of a wheel was it? Just T"ery briefly describe 
, it.-A. It was a sort of tin octagonal arrangement, about that 
long [indicating]. 

' Mr. Manager NORRIS. Mr. President, I think we had better 
not ask this witness that question. He is only stating what the 
law is in regard to the selection of a jury. 

l\Ir. SIMPSON. No; he was going further. The allegation 
here, Ur. President, is that Judge Archbald is guilty of a high 
'crime or mi demeanor in that . he appointed this gentleman as 
a jury commission, who was counsel for a railroad com11nny 
o tensibly-for we could not get any other thought out of it­
bcra use this gentleman would, in some way or other, use his 
influence by reason of having been counsel for a railroad com­
pany to pack that wheel for the benefit of the rnilroad com­
pany or comp:l.llies for which he was counsel, and I propose to 
show--

Mr. Mall!lger NORRIS. Mr. President--
!\Ir. SIMPSON. F.xcuse me a moment, Alr. NORRIS. I pro­

pose to show ju t exnctly what he did; to show that it was im­
possible-and following it up by ,later questions-for the thing, 
by innuendo charged here, to have occurred. 

.Mr. ~fanager NORRIS. Mr. P resident--
Mr. CRAWFORD. I should like to propose a question f.o the 

witness. 
The PRESIDL~G OFFICER. Does it relate to the question 

of the admissibility of this evidence? 
Mr. ORA WFORD. Not to the admissibility of the e--ridc:nc.e 

but it relates t o this subject. ' 
The PRESIDil~G OFFICER. Until this is disposed of-­
Mr. SIMPSON. The question here is simply how to describe 

a wheel That is the question that is now before the Senate. 
Mr. Manager NORRIS. Mr. President, if the questions would 

have a tendency to elicit from the witness anythinO' that is 
n;iaterial on this particular account there would be ;o objec­
tion. The argument that counsel makes in reality has nothing 
whatever to do any more than his question has with the point 
at issue in this particular article. The witness has been asked 
to describe a wheel. There has been no clutrge that that wheel 
or that method of selecting a jury is contrary to law or that it 
sel~ted any jll!ors contrary to law. This testimony is only 
taking up the time of the Senate, as I look at it· it can hurt 
nobody;. it can do no .one any good. So far as ha.v'ing anything 
to do with the selection of the names, the witness has already 
told how he selected them. If there is anything wrong in the 
selection of any particular man as a juror it would come in in 
that way and not in the wheel. We hm·e not charged that 
when the men's names were put in the wheel there was any 
manipulation of that wheel or that there was a possibHty of 
manipulating it. 

Mr. SIMPSON. Under the disclaimer of Judge NORRIS I 
will withdraw that question, sir. Does the President desire to 
submit the question which the Senator from South Dakota 
desires propounded to the witness before I proceed? 

The PRESIDING OFFICER The Senator from South :Oa­
kota desires to propound a question, which will be read to the 
witness. · 

The Secretary read as follows : 
It woulq be possible, would ~t not, for a Sury commissioner to gather 

names of Jurymen who were biased in favor of railway comp:tnies? 

The WITNESS. Not to any great extent in 32 counties. The 
jury commissioner would have to have a rather large acquaint­
ance to get jurymen biased in favor of railroad companies. 

Q: (By Mr. SIMPSON.) Was there any gathering of names 
of Jurors at any time you were acting as jury commissioner 
who were biased in favor of rail:ioad companies?-A. Not to 
my know ledge. 

Q. T:t;iere was none by you ?-A.. There was none by me. 
Q . Did you know any of the names of the jurors that you 

put in the wheel?-A. I did some that I put in from my own 
county. 

Q. Were any of them connected with or biased in farnr of 
railroad companies?-A. Well, I do not recall any now. 

Q. Would you have put any such names in the wheel if you 
had known them to be so ?-A. I do not think I should. The 
charge is that I was appointed jury commissioner while general 
attorney for the Lehigh Valley Railroad Co. 

Q. Yes; I was coming to that in a moment. You can go on 
and explain it in your own way.-A. I was not general attorney 
for the Lehigh Valley Railroad Co. I was local counsel for the 
Lehigh Valley Railroad Co. I ne--,er had a case for them in 
the United States court, and I would not have tried the case 
if they had had any there. They would ha e had their local 
COUD.$el in Scranton or Wilkes-Barre, wherever the court sat. 
The court did not sit at Wilkes-Barre. I never had but two 
cases in the United States court-one was a jury trial, and in 
the other case we agreed to withdraw it from the jury and 
to try it before a board of engineers, because it iny-olved tech­
nical questions. 

Mr. ORA WFORD. Mr. President, I desire to submit another 
question. 

The PRESIDING OFFICER. The Senator from South Da­
kota submits a question, which will be read by the Secretary. 

The Secretary read the question, as follows : 
Q. Ir he set about it with the intention to select that class o! men as 

jurors who would be biased in favor of railway companies, it would be 
possible for him to do so, would it not? 

The WITNESS. As I said before, it would be possible to get 
some names of people who were biased in faT"or of railroad com­
panies, but if you get the representation from 32 counties that 
they were entitled to, and which they got, it would be difficult 
to get a large representation biased in fay-or of railroad com­
panies. 

Mr. CRAWFORD. Mr. President, I submit that that is not a 
full answer to the question. I think. if the witness will listen 
to the question carefully, he will see tllat it is capable of a more 
direct answer. 
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Tlle PilESIDI~G OFFICER The question will be submit­

ted to tlle witne_ . He will read tlle question and endeayor to 
an wer <lirectly. 

The WITNE s (after reading tbe Question). Yes; I should 
think it would. 

Q. (By Mr. Sil\lPSON.) You spoke of having had two cases 
in the United States court. That covered what period of 
years?-A. Well, I have been practicing 25 years, and those are 
the only mo I ever had. 

Q. Covering the whole period of 25 years?-A. Yes, sir. 
1\Ir. KENYOX. hlr. President, I would like to submit a ques­

tion. 
The PilESIDIXG OFFICER. The Senator from Iowa sub-

1nits a question, which will be read to the witness by the Secre­
tary. 

The Secretary read as follows : 
Did you get any names for jurors from any local attorneys of rail­

roads in the various counties? 

The WITNESS. I had no knowledge of any. They may have 
been attorneys for railroads. I took them from a list published 
in New York, called the Lawyers List. Those that I did not 
g t from the judges of the county I got from some lawyer whose 
name appeared on that list. The lawyers were unknown to me 
and the judges were unknown to me. Whether they repre­
sented any corporation or not, I do not know. I asked them to 
send me names of good men for the United States jury, and 
whether they repre ented corporations or not I do not know. 

i\Ir. ORA WFORD. I desir-e to present another question. 
The PRESIDING OFFICER. The Senator from Soulh 

Dakota submits a question, which will be read by the Secretary. 
The Secretary read as follows: · 
The railway companies bad local attorneys in each of the counties 

in the district, did they not? 
The WITNESS. I do not know. 
Q. (By Mr. Sil\fPSON.) There was one case you said you 

tried. What became of that case?-A. There was one case 
tried for the Lehigh Valley Coal Co., in which I was associated 
in the trial, but it was withdrawn from the jury and submitted 
to a board of arbitrators composed of three engineers. It 
involved mining questions. 

Q. That was the end of the case, so far as the court was con­
cerned ?-A. Yes; that was the end of the case, so far as the 
court wns concerned. The first time we tried it the counsel fo!.' 
the plaintiff laborecl for seyeral days to make out a case and 
failed, and we thought we were entitled to a nonsuit. Judge 
Archbald allowed the jury to be withdrawn and the case con­
tinued, so that they might prepare their case in a way that it 
might be presentable. 

Q. Do you remember the purse which was made up ut the 
time Judge Archbald was going to Europe?-~'\. Yes, sir; I 
l.lligl1t say--

1\lr. REED. 1\Ir. President, I desire to submit a question to 
the wi b1ess. 

The PRESIDI.i:JG OFFICER. The Senator from :Jiissouri sub­
mits a question, which will be read by the Secretary. 

The Secretary read as follows: 
Q. Did you think it proper to permit lawyers who might have cases to 

try before a jury to recommend and thus practically select the jurors? 
The WITNESS. I did. The question is whether I thought it 

proper, is it not? 
The PRESIDING OFFICER (to the witness). You may read 

the question. 
The WITNESS (after reading the question). Yes, sir; I thought 

it was proper. 
Mr. JOHNSTON of Alabama. l\Ir. President, I desire to sub­

mit a question. 
The PRESIDING OFFICER. The Senator from Alabama 

submits a question, which will be read by the Secretary. 
The Secretary read as follows: 
Q. Did you apply to Democratic or Republican lawyers to furnish you 

names of jurors in tl1e various counties? 

The WITNESS. I knew nothing about their politics, whether 
they were Democratic or Republican lawyers. I had no knowl­
edge of them, except that this was supposed to the best list of 
lawyers that was published, and I took the names from a book. 
I might say that the office of jury commissioner in all the 
United States courts of PennsylYania was at that time, until 
I resigned, held by lawyers. 

Q. (By Mr. SIMPSON.) And do you happen to know whether 
or not the names of jurors were selected to be put in the wheel 
in other districts in the same way that you did ?-.A. I ha Ye no 
knowledge of how it was done in other districts. 

Q. Coming, then, to the question that I started to ask you 
nbout, you were a contributor to the purse that was given to 
Judge Archbald when he ''ent to Europe?-A. Yes, sir; I con-

tributed to that purse. I bad nothing to do with getting it up, 
as charged in the twelfth-I think it is the twelfth-article. I 
did no soliciting for it and I had nothing to do with its presenta­
tion. I was asked over the telephone by Ur. Searle to con­
tribute, and I said I would. He told me that Judge Wheaton and 
John T. Lenahan were also willing to contribute, or had said 
they would contribute. I spoke to l\Ir. Wheaton, who occupies 
the next office, who said that he had been spoken to by Mr. Searle. 
There was an interval then before I beard anything more 
about it. Then I got another telephone mesi:nge from 1\fr. 
Searle, asking me to send my check and Judge Wheaton's check 
and l\fr. Lenahan's check. I got Juuge Wheaton's check and 
telephoned to Mr. Lenahan to send me his check. He did so, 
and I forwarded it to Mr. Searle. 

Q. Is thr~ all the connection you had with the matter?-A.. 
That is all the connection I had with it from.the first. 

Q. How long had you known Judge Archbald?-A. I should 
think for 25 years or more, or before that. I think we gradu­
ated at the same college; but he was before my time. 

Q. Has the acquaintance been merely the acquaintance of 
lawyer and judge, or more than that?-.A.. I never had but 
those two cases before him. It has been made a social acquaint­
ance. I have met him at college dinners and at various times. 

Q. And that acquaintance of that character has been con­
tinued during the whole of this time you have mentioned-25 
years or so?-A. Yes, sir. I can not tell exactly when I met him. 

Mr. REED. Mr. President, I desire to submit a question. 
The PRESIDING OFFICER. The Senator from 1\lissouri 

submits a question, which will be read by the Secretary. 
'l~he Secretary read as follows : 
Q. If you did not represent the railway company in court, what did 

your employment embrace? 
The WITNESS. l\Iy employment by the railway company? I did 

represent them in the court of Luzerne County; tried their cases 
there, and did other business. I had no retainer from them and 
I had no salary. I transacted whate-rer business came to tbe 
office and sent them a bill, the same as I did to other clients. 

Ur. SIMPSON. I think that is all, l\fr. Preside'1t. 
Cross-examination: 

Q. (By 1\lr. Manager NORRIS.) ::\Ir. Woodward, what was 
the amount you contributed to this fund ?-A. , 50. 

Q. ·When Mr. Searle telephoned to you, did he name any 
amount?-A. I think not; I ha ye no recollection that he did. 

Q. Do you remember the amount of the other contributions 
that you forwarded to l\Ir. Searle?-A. Yes, sir. 

Q. What were they?-A. Judge "W'heaton $50 and J. T. Lena­
han $25. 

Q. So you remitted $125 to llr. SearJe?-A. Yes, sir. 
Q. Did you get any acknowledgment?-A. Yes, sir; I heard 

from Judge Archbald. I do not know where the letter was 
dated, but afterwards I got a letter from Judge Archbald. 
That was the first I knew that the names of the contrjbutors 
had been disclosed to Judge Archbald. I take it there was no 
impropriety-- . 

Q. Have you that letter? 
l\lr. WORTHINGTON. Let him finLh his previous answer. 
A. I do not know, sir; I may have it in my office at home. 

I made no search for it. I do not know whether I can find it 
or not. 

Q. l\lr. Worthington has suggested that I interrupted you in 
your answer. If you were not through, please finish it now.­
A. I was about to say that there would have been no im­
propriety about the gift of the purse, or it would not have 
placed Judge Archbald in an embarrassing position, if the names 
of the contributors had not been disclosed. 

Q. That, as a matter of course, those who have to pass on it 
will haye to judge, I presume. The fact is, your name was 
disclosed to him ?-A. I believe so; yes, sir. I did not know it 
until--

Q. Otherwise, you would not haye been able to get an answer 
from him?-A. Yes, sir; I knew when I got an answer from 
him that the names--

Q. I was asking you about that letter. Can you produce. the 
letter lliat you got from Judge Archbald ?-A. I said I may be 
able to produce it. I do not know. I will have to search througl1 
my files. · 

Q. Have you made any effort to get it?-A. I ha>e not. 
Q. When did Judge Archbald appoint you as jury commis­

sioner ?-A. Just after the middle district was formed. 
Q. That is, when he first went on the bench?-A. Yes. He 

asked me if I would take the position as jury commissioner of 
his court. He made a rather personal matter of it, and I said 
that I would. · He said it would not take much time, and I 
thought I could give that time to the service. I considered the 
office of jury commissioner an important office in the adminis-
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trntion of jtrstice and an office t"!..l.llt in our counties there in 
Pennsyl"vaniu has been very much neglected . 

Q . As a matter of fact, what was the salary connected with 
the office:--A. Five dollars a day for every day employed. 

Q. And about how many days in the year would you be em­
ployed to attend to the official duties?-A. I would make about 
fifty or sixty dollars a year. 

Q. So that you did not accept it principally on account of the 
financial consideration ?-A. No, sir. 

Q. What salary did you get as railroad attorney ?-A. I got 
no ='llary at all as railroad attorney. 

Q. Were you attorney for the Lehigh Valley Railroad Co. at 
the time you were appointed jury commissioner?-A. I was. 

'l'he PRESIDING OFFICER. The Senator from Mi. souri 
[ l\Ir. REED] submits a question that will be propounded to the 
witness, if the mflnager will suspend a moment. 

The Secretary read as follows : 
State fully in what courts you re_Presented the railway company. 

The WITNESS. The courts of Luzerne County, Pa., and in 
the appellate courts of Pennsylvania, where appeals were taken 
from the Luzerne County courts. 

The PRESIDING OFFIOER. The Senator from Missouri 
submits another question, as follows : 

The Secretary read as follows : · 
Did you so represent the company during all the time you were jury 

commissioner? 

The WrrNESS. Yes, sir. 
The PRESIDING OFFICER. The Senator from Iowa [1\Ir. 

KENYON] submits a question which will be propounded to the 
witness. 

The Secretary read as follows : 
Q. Did you have railroad passes while you wore jury commissioner? 

The WITNESS. Yes, sir; on the Lehigh Valley. 
The PRESIDING OFFICER. The manager will proceeu with 

his examination. 
Q. (By 1\Ir. l\fanager NORRIS.) You had partners all the 

time, Mr. Woodward, did you not?-A. Yes, sir. 
Q. Who were the other members o:f your firm ?-A. At pres-

ent? 
Q. No; at the time of this appointrnent.~A. I think Judge 

Wheaton went on the bench in 1901 and came back to practice 
in 1907. While he was out of the firm I had Mr. James L. 
"Morris and my father, Judge Woodward. 

Q. Was you father connected as an attorney with any rail­
road company?-A. When he was in the firm of Woodward, 
Darling & Woodward. he was. 

Q. For what company was he attorney?-.A. The Lehigh Val-
ley Railroad Co. 

Q. This same company?-A. Yes, sir. 
Q . Was he theil" general attorney?-A. No, sir. 
Q. He was, like you, paid for the business that was turned 

over to him in accordance with the terms of employment?-A. 
When I spoke of representing the company I meant our firm 
represented it. . 

Q. Your other partner was Judga Wheaton, I belim·e?-A.. 
Yes. 

Q. Was he attorney for some railroad company when he was 
in that firm ?-A. Yes, sir. 

Q . What railroad company was he attorney for?-A. The 
same-the Lehigh Valley Co. He was when he was a member of 
the firm, and he has since become the attorney for the Penn­
sylvania Railroad Co., since Hon. Henry W. Palmer--

Q. What other men were members of your firm?-A. Thomas 
Darling. 

Q. He is a member now ?-A. Yes. 
Q. Was he a member during the time or a portion of the time 

you were serving as jury commissioner?-A. Yes, sir. 
Q. He was a member of your firm then ?-A. He was. 
Q. Did he represent any railroad company?-A. Only as a 

member of the firm . 
Q. I suppose, yes; as attorney.-A. As I said. the firm repre­

sented the Lehigh Valley Railroad Co. 
Q. Did he represent any other railroad company ?-.A.. I think 

not. 
Q . In the actual trial of the cases, when you say you only had 

two cases, do you mean the firm only had two ?-A. Yes ; I 
think that was all the firm had. 

Q. But you were not the general attorney, you say ?-A. No, 
sir. 

Q. It was your business to h·y any lawsuits that occurred in 
Luzerne County?-A. Yes, ir. 

Q . And when they went up to any other court you followed 
them, did you ?-A. In our appeal court in the State of Penn­
syl'rnnia ; yes, sir. 

Q. Clear through to the suvreme court, if they went thn t 
far?-A. Yes, sir. 

Q. If they went into the Federal court, d id you follow them 
there ?-A. I suppose I would ha ye done o. I never knew one 
to go into a Federal court; that is, if they llad started in 
Luzerne County, I suppose I would have followed them into 
the Federal court. 

Q. This judicial district consisted of 32 counties did it not?-
A. I belieYe so. ' · 

Q . This Lehigh Valley Railroad had branches and lines in 
practically all of those counties?-A. No, sir. 

Q. Well, in a large portion of them ?-A. No, sir. 
Q. Well, how many of them ?-A. Luzerne, Bradford, Sus­

quehanna, Carbon. Those are all I can think of. 
Q. Hov many was that?-A. Carbon, Luzerne, Susquehanna 

Bradford, and possibly some others. Those are all I ca~ 
think of now. 

Q. As a matter of fact, in eyery one of those counties the 
Lehigh Valley Railroad had a local attorney?-A. Yes, sir. 

Q. The same. as they had in Luzerne County, where you repre­
sented them, did they not?-A. Yes, sir. 

Q. Tell us again what was that book from which you selected 
the names ?-A. It was a book in which was entered from these 
lists the name, address, and occupation of the juror. Then 
there was a perforated slip on the other side containing the 
name and the number; the number also in this stub. 

Q. Did you use that list exclush-ely in selecting lawyer ' 
~ames to make inquiry about the j urymen?-A. That lawyers 
hst I spoke of, that book? 

Q. Yes.-A. Yes; I think so. There mny ha ye been one or 
two counties where I had personal acquaintance with some 
lawyer. 

Q . I was speaking of the lawyers list.-.A.. Yes, sir. 
Q. That you used in selecting a lawyer to whom to write to 

girn you a list of jurors?-A. I understand. 
Q. Is it not true, Mr. Woodward, that in most of these co1m­

ties you were personally acquainted with the members of the 
bar?-A. No, sir. · 

Q. Were you personally acquainted with the members of the 
bar in Susquehannn. County, for instance?-A. No, sir. I knew 
a few, one or two, two or three, perhaps. · 

Q. And in Bradford County?-A. I know possibly three or 
four in Bradford County. 

Q . And in Carbon County ?-A. In Carbon I know two or 
three. . 

Q . As a matter of fact, you knew the name of the railroad 
attorney of this company in every one of the counties where 
it had a railroad attorney, did you not?-A. Yes; I think I did. 

The PRESIDING OFFICER. The Senator from South Da­
kota [l\fr. CRAWFORD] submits a question which will be pro­
pounded the witness. 

The Secretary read as follows : 
Q. During the time that you were jury commissioner did the law 

firm of which you were a member act as counsel for mining or rail­
way or other corporations hlch bad or were likely to have cases pend­
ing in the Federal court of that district? 

The WITNESS. No, sir. The corporations that I represented 
were PennsylYania corporations. They very seldom got into the 
United States court, because the suits we had to do with largely 
were by citizens of Pennsylvania, and there was no diversity of 
citizenship. 

The PRESIDli'TG OFFICER. The Senator from Nebraskn 
[l\Ir. HITCHCOCK] wishes to provound a question which the 
Secretary will read. 

The Secretary read as follows : 
How many cases involving the Lehigh Valley Co. were ponding or to 

be tried by jury during the time you selected the jurors? 
The WITNESS. As I say, there was none for the Lehigh Valley 

Co. that our office had anything to do with. One that concerned 
the Lehjgh Valley Coal Co. I understand there were two or 
three other cases during that time in the United Stutes court 
which the counsel in Scranton had charge of that I knew noth­
ing about. I neyer heard of them at all. 

Q . (By l\fr. Manager NORRIS.) As a mutter of fact, thouQ"h, 
in those eases with which yon had nothin"' to do as attorney, 
you had selected the list or one-half the list from which the 
jury had been picked ?-A. Yes; all the jurors---

Q. You selected. one-half the names?-A. I did not select the 
names for the jury. I put the names in the wheel. 

Q. That is what I mean, you selected one-half the nu.mes thn t 
were put in the wheel ?-A. Yes, sir. 

Q . For all jmies thnt were drawn anywhere in J udge A.rch­
bald's court?-A. Yes, sir. 

Q. And it would ham been impossible to have had a name 
on the regula r panel unle s either you or the clerk had selected 
that name. Is not thnt true?-A. That is correct. 
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The PRESIDI ~G OFFICER. The Senator- from New Hamp­

shi_re- [Ur. GALI.mal!=:R] wisheS: tQ propQund a question. 
The Secretary read as follows : 
Q. In calling on attQYD.eys for lists of n..:un.es dtd you. select railroad 

attorneys in preference to others? 
The WITNESS. No, sir; I had n-0 knowledge- whether they were 

J.-aHroud attorneys CH'. not. I had. n0< a<:qua.intance with them and 
clid not know what kin-0 of attol-neys they we.re- except they 
appeared in this list. 

Q. (By Mrr. 1\Ianager NORRIS.) You did kn.ow the railroad 
n ttorneys in these four- counties ?-A. Yes; I did. 

Q. So, in selecting attor-neys there you did kn.ow whether 
they were railroad attorneys or no-t?-A. I do not. know that I 
selected attorneys that were railrou.cl attorneys. 1 do not 
remember. 

Q. Yon do n.ot remember as to that?-A. No, sir. I think I 
got their names also from this list. 

The PRESIDING OFFICER. The Senator :from Iowa [lli. 
KENYO.N] propounds the following: question. 

The Secretary read as follews.: 
A. Was the claim n.,.,<>"ffilt o.f the. Elie Railroad: 01· of th~ Lehigb Valley 

R..ailroad~ or any of their assistants. intimate friends: Qf yo-ml'S during 
tlie time you were jury commissioner? · 

The WITNESS. No,. sir. I do not know wl:io they we.re. 
Q. (By Mi·. Manager NORRIS.)- lli. Woodward~ can you 

furnish us with the names of atto.rne-ys to whom you wrote in 
these different counties for, let us say,. the la.St five yea.rs?-A. 
I think I can, I am not sure, 

Q. Ha.."Ve. you the list with. you?-A. No. sir... I can. furnish. 
you a list of the names that were put in the jury wheeL I 
turned them o.ver to my succeBso~ I can. get them for- yon. 

Q. That is the list of the names of the me.n. that were: p-·ut. 
in the wheel?-A. Yes. 

what was t.he principal re:isou for yol.Il'- accepting it.-A. Wen 
it was Judge Arehbald: askidlg me in a way, he ·p-ut it on per~ 
sonal grounds. That was one o-f the reasons.. Another reason 
was he said it would not take much time, and I was willing to 
give that much time- to the service, · 

Q. What se.rvice do you mean ?-A.. The sen·ice o:f gettin.,. 
good jurors for the Umted States. 

0 

. Q. So far as you ean n.ow recall, did you eyer send! to get any · 
names o.f jurors from any o:f the local counsel for the Lehigh 
Valley .Rail:roa.cl in the other connties?-A. I may have; I do 
not recall now; but I think I got their names from this· lawyers' 
list, as .well as the other name~ e:-r::cept possibly where I W(}Uld 
get the names from the judges. 

Q. Tell us, pJease, whether dnrin,g all the time you were jury 
co1Il.ll.L~oner there were ever any complainls ma.de- of the 
juro1·s thus selecte<f .. -A. I ne-·rnr heard of any. 

Q. Did you know at the- time y,ou made the c~ntribution to 
the purse that was given to Judge Arc-hbalcl when he went to 
Europe that the names of the contributors were to be dis· 
closed?~A. r did not. 

Recross-examination. 
Q. (By .Mr. Manager NORRIS.). Do you know they were not 

going to be disclosed ?-.A. No, sir; I did not know. 
Q. You did not have any idea (}Il that subject?'-A. Noi sir. 
Q. You had reeei.Ted no information along that liner-A. No, 

sir. 
.Mr-. l\Inllilger .i: ,.ORRJS. That is all. 
Mr~ SIMP·SON. That is all. The witness· may be discharged 

so far as we are concerned. 
l\fr'. Manager CLAYTOK We do- not desire him :further. 
The PRESIDING OFFICER. 'Fhe witness may be discharged 

finally. 
TRSTnfO~-Y OF J. B. onnrrCK. 

Q. I do not care. for that. I am inquiring about the names 
of the men--A. r understand. l. B. Dimmick a:ppea1·ed and luxving. fTeen. duly swo1·n was 

Q. To whGm you wrote ro get these lists.-A. l am not sure~ examined and testified as. follows~ 
I think, tbeugb, that I probably have copies or that they will Q. (By Mr-. SIMPSON.) What is your business, Mr .. Dim-
appear on the address book, perhaps. I am not snre abo.ut that. mick.?-A. I am in banking and m..'lllufacturing. 
I wQuld hav~ to look it up. Q. Were you a member of the bar?--A. I was, and I am. · 

Q. Can you give us the name of any lawyer in Su.squebanna Q. How long bas it been since you practiced at the· bar at 
County to whom you wrote to get a. list of names ?-A. No,. sir; · all ?-A. It must oo fully 25 years ... 
I can not Q. You were in what official capacity in the city of Se:ra.n-

Q. Can yo.u give W3 the name of a Iawye:r. in Bradford ton ?-A. I was mayor for three years. 
County?-A. No, sir. I think I wrote to the judge in Bradford Q. Elected on the reform ticket, I think?-A.. Assuming that 
County. r am not sure.. is synonymous with the Republican ticket,, yes. 

Q. You wrote a good many different times to th.at county, Q .. Do.-you know Judge Archbald?-A. ] have known him ever 
dld you not?-A. Yes. since I resided in Scranton. 

Q. How m.a.cy yea.rs were yon perfo-r.m.ing this c1uty1'-A. Q. Did you and he go to the same college?-A. We did. 
From 1901 until Judge Archbald went off the bench. I think Q. What college was. it?-A. Yale University. 
tbat was in 1910-. · Q. What was your relation to him outside oL that?-A.. I ba-ve 

Q. You did not get any pay even for writing these: letters. been a personal friend of Ju-Oge Archbald and ha>e kn.Qwn him 
and getting the e names.?-.A. That was inclndoo in. the $5 a intimately for fully 30 or: 32. years~ 
day. Q. Did you contribute to the purse- which was b":iven to him 

Q. Writing these letters was a part of the time and you, at the time he wen.t to Europe.?-A~ I did,. believing that the 
were. working far $5 a day?--A. Yes, sir. motives behind it were purely personal rather than pt'Ofes.sional, 

Mr. l\lanager NORRIS. I think that is all, Mr. President. and that belief wa.s confirmed. by the fa.ct that I was included 
The. PRESIDING OFFICER. The Senator from Missouri in the list, although I was not and had not been for many yeai·s 

[1\Ir. REED] presents the following ques.tiflll, whic:h will be pro-- practicing a.t the bar. 
pounded to the. witness. Q. At whose request did you make the couh"ibntion?-A... I 

The Secretary read as follows: think it was Mr. Searle. 
Q. Do y.ou want it to be nndei:stoo.d that yo11 discllaJ.rged yom~ duties Q. What was. the amount that you contribn.ted ?-A~ I am a 

as jury commissioner by permitting lawyers about wh-0.m :you. knew little uncertain about that, but I think it was $50. 
nothing except that you found their names printed in a lrrwyers' list Q. Did you. 1mow whether-or not the names of the contributors 
to make the selections fo.r you 1 were to be disclosed to. him at the time you m.a.de your con-

The Wh'NEss. Yes; that is a fac-t. tribution ?-A. I did not. 
Mr. REED. Here is one more question, 1\Ir. President. Q. Did you get an acknowledgment from him afterwards?-; 
The PRESIDING OFFICER.. The Senator from Misso-11.ri AL I did. _ 

p1·esents a further question to be propoUD.ded to the witneSS'. Q. Written from where?-A. Written from the steamer. 
The- Secretary read. as follows: Q. That was therefore some time after he had sailed ?-A.. 
Q. What guarantee, then, did you have tha those who made the· r did not receive it for some weeks because I b d 

selection were men of character or that they ha.d selected go.od men. · · • was a roa my-
for jurors? self. We were not in touchr but it came to me and was for-

The WITNESS. Only the guarantee of this lawyers' list. which warded to me. 
war formerly gotten out by the firm of Potter, Hughes&. Dwight. · Mr. SL.\IPSOX. 'That is. an. sir, on ou·r part. 
of New York, who got it out purely as a list oi :responsible law- Cross-examination:. 
yers. A.s I understood, they got nothing foi~ making the list or- Q. (By Mr. Manager NORRIS.} -You Ii~e in Scranton, .Mr. 
distrffiuting it Afterwards Potter; Hughes & Dwight severed Dhnmick !-A.. I .d<>, sir. . . r 

their connection with it, or ga-ve it up, and it was continued as , Q. How long did you practice law there?-.A.. Not o-rer two or 
tbis.Iawyers' list, and then I think we paid $25 a.year for it. We three yearsL 
have several lawyers' lists in tb.e office, but that was the most . . . What business are you engaged in no.w~-..A.. I am p1·esi­
:reliable and the b.est lawyers' list, the list on which the most dent of a trust company. 
reputable lawyers•· names appeared. Q. It is u banking in.stitut.ion?-.A . .A. banking institution. 

Redh:ect examination: Q . .And doing business in Scrun.ton ?-A. Doing business in 
Q~ (By MF.. SL'1PSON~) Mr. Woodward, you were asked. , Scranto-n. I am president of a manufacturing company. 

whether or uot the salary of this office was the princip3l rea · Q. What manufacturing company?-A~ The Scranton Lace & 
so.n for your accepting it and'. you told us no. Tell nsr please, Curtain Co. 
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Q. Doing business now in Scranton ?-A. Yes, sir. 
Q. Yon h::n .. e been in that business anc1 in the trust company 

eYer . ince rou retired from actiYe praclice?-.A. Not at all: I 
retired from active practice owing to poor health. I ln·ed 
abroad for about frrn years. Ilecovering it, when I came back 
I felt tllat I had lost too much time to compete with my com-
11etitors, so I drifted into affairs by degrees. I haye been in 
the manufacturing business ubout 15 years. 

Q. You ha>e kno'1n Judge Archbald for many years?-A. Yes; 
since before I came to Scranton, which was 29 years ago. 

Q. How mu<"!h was your contribution to this fund ?-A. To the 
best of my recollection it was $'-30. 

Q. How did you happen to subscribe to it ?-A. I was asked to 
join in the purse on the part of Judge Archbald's. intimate 
friends ·to be gi.yen to him in lieu of other steamer gifts. If I 
had not, I presume I probably would ha Ye sent him some fruit; 
I could not have sent him cigars, but something in that nature. 

Q. Who made that request of you ?-A. I think it was 1\Ir. 
Searle. 

Q. Did anybody else make a request of that kind of you ?-A. 
I do not recall. 

Q. Did you attend a meeting of men for the purpose of decid­
ing what should be done?-A. I was communicated with either 
by letter or over the telephone personally. 

Q. By Ur. Searle?-A. ·That is my recollection. 
Q. Now, tell us what Ur. Searle said to you.-.A. To t~e ~e~t 

of my recollection, he said that some of J\1dge Archbald s m_tl­
mate friends were proposing to get up a purse to g\ve to him 
upon this theory and upon this fact, that he had been asked to 
make a visit by a relatiYe of his wife, Mr. Cannon, in Florence. 
It was known among Judge Archbald's intimate friends that 
he had never been abroad. I myself had frequently urged their 
going, even to taking the trouble of showing them how it could 
be done economically. 

Q. I a ked you about the communication from Mr. Searle, 
and you are telling what you said.-A. His communication, to 
go back, was to the effect that his intimate friends intended to 
raise a purse that would help him-permit of his traveling in 
addition to his visit at Florence. 

Q. Now, you knew at that time that Mr. Cannon was furnish­
ing the money for him to make this trip.did you ?-A. Oh, no; 
I did not know. _ 

Q. You did not know anything about it ?-A.. No, sir. 
Q. Then were you mistaken just a moment ago in your de­

scription of what Mr. Searle had told you ?-A. I said he was 
asked to make this visit to Mr. Cannon. I did not know at the 
time that Mr. Cannon urged it. I do not know that he paid his 
way over. 

Q. Did Mr. Searle tell you how much he wanted you tu 
pay ?-A. I do not recollect whether he did. 

Q. Then you understood when you contributed this amount 
that it was to be a cash contribution and to be turned over to 
the judge in cash ?-A. I did. 

Q. There was nothing said to you about raising this money 
for the purpose of getting a dinner for the judge, was there?­
A. What do you mean about getting a dinner? I do not quite 
understand. 

Q. Paying the expense of a dinner in his honor?-A .. There 
is nothing I recall of that nature. 

Mr. Manager NORRIS. That is all. 
1 Mr. SIMPSON. That is all. The witness may be discharged 
so far as the respondent is concerned. 

The PRESIDING OFFICER. The witness is discharged. 
TESTIMONY OF ;f. BUTLER WOODW AlID-REC.ALLED. 

J. Butler Woodward, having been recalled, testified further, 
as follows: 

Q. (By Mr. Manager ·NORRIS.) Mr. Woodward, I wanted to 
ask you to tell us, if you know, what Mr. Searle said when he 
asked you to make this contribution to the judge?-A. I can 
not--

Q. Just wait a moment, please. I wish to know if he said 
anything as to the purpose of the contribution ?-A. Yes, sir; 
he said that Judge Archbald was going abroad and they were 
making up a purse for him. 

Q. Did he say anything about gi"Ving a dinner or banquet in 
the judge's honor?-A. No; I think not. It was short. 

Q. You understood that this money was to be contributed in 
cash to the judge, did you ?-A.. Yes, sir; in the form of a p rse. 

Mr. l\lanager NORRIS. That is all. 
l\Ir. SIMPSON. That is all. 
The WITNESS. I '\\Ould like to ql!alify the answer that I made 

to the question whether it was possible to fill the wheel with 
jurors who were affiliated with railroads or favorable to them. 
i: ~aid yes; it was possible. It would be quite difficult and 
take a lot of time and be complicated, but I S1Jppose it could be 
done. I think it wa pos ible. 

~ESTIMO~Y OF THOlIAS DA.Il.LIXG. 

Thomas Darling appeared, and having been duly sworn \fas 
examined and testified as follows: 

Q. (By l\Ir. SIMPSON.) What is your business or profe sion, 
1\Jr. Darling?-A. Lawyer. 

Q. Where do yon reside?-A. Wilkes-Barre, Pa. 
Q. Do you remember receiving a letter from Judge Archbald 

August 3, 1911, introducing Mr. Edward J. Williams to you?­
A. I belieye it was at that date; yes, sir. I gave the letter to 
the Judiciary Committee and presume they have it. 

Q. I show you, l\fr. Darling, Exhibit No. 9 [presenting paper] 
in this proceeding. Is that the letter you received ?-A. (Ex­
umining.) That is the letter; yes, sir. 

Q. This letter, I notice, introduces l\Ir. Williams to you, who 
wishes to talk with you about a culm dump which you control. 
What culm dump was that?-A. That was the culm dump 
known as the Diamond dump, situated on the lands of the Hol-
lenback Coal Co. · 

Q. Had any railroad company any connection whatsoever 
with that dump?-.A. Not that I know of. 

Q. What relation had you to the Hollenback Coal Co. ?-A. 
I was attorney for the company, and. also the secretary of the 
company. · 

Q. And had been for how long ?-A. About 20 years. 
Q. When Mr. Williams presented that letter to you, what 

occurred ?-A. He wanted to lease that bank. It was quite a 
valuable bank, containing between two hundred and fifty and 
five hundred thousand tons of good coal. I told him that I 
could not do anything with him, because we. had already leased 
the bank~ 

Q. How Iorig preceding this time had you leased it?-A. I 
think it was ubout two years. · 

Q. Did you have any communication with .Tudge Archbald in 
relation to any other culm banks at any time?-A. None what­
ever. 

Q. Did you have any communication from Judge Archbald in 
relation to this matter after the one that is referred to?-A. 
Not that I recall'. 

Q. How long have you known the judge ?-A.. About 25 years; 
perhaps more. 

Q. In what way had you known him?-A. I knew him 
slightly at college, met him at our reunions since, and I have 
been entertained at his house in Scranton on one or two occa­
sions. I think that is the extent. 

Q. You mean that you were students in the same college?­
A. Yes. 

Q. In what college ?-A. Yale. 
Q. Is he older or younger than you ?-A. He is a little bit 

older ; not very much, I guess. 
Q. Did you ever have any cases to try before him as judge?­

A. I never had a case before him. 
Q. Tell me, please, whether or not there was any lawsuit 

over this Hollenback culm dump in order to determine its 
title?-A. Yes, sir. 

Q. With what person or company was it?-A.. The Lehigh 
& Wilkes-Barre Coal Co. 

Q. And that is connected with what railroad ?-A.. The Read­
ing and the Jersey Central. 

Q. The result of that litigation was what?-A. To establish 
the· title of the culm dump. There was some question as to 
whether it belonged to the lessor, Hollenback, or the lessee, 
the Wilkes-Barre Coal Co. 

Q. The decision was what?-A. In our favor. 
Q. In favor of the Hollenback Coal Co. ?-A. In favor of the 

Hollenback Coal Co. 
Q. How long a time before you got this letter of Aug11St 3. 

1911, was it that you had that litigation over the bank?-A­
It must have been at least three or four years, because the 
lease of the bank was made at least two years prior to the 
date of that letter~ 

l\Ir. SIMPSON. I think that is all, sir. 
The PRESIDING OFFICER. ~'he witness is with the 

managers. 
Cross-examination: 

Q. (By l\Ir. Manager WEBB.) What railroad are you coun:­
sel for?-A.. The Lehigh Valley is the only road I am counsel 
for. 

Q. The firm is Wheaton, Darling & Woodward ?-A. Yes, sir; 
Wheaton, Darling & Woodward. 

Q. How long ha ye you represented the railroad ?-.A. Twenty­
four or twenty-five years. I do not recall exactly. 

Q. You were the counsel for the Hollenback estate?-.A.· I 
was counsel for the Hollenback Coal Co., not the Hollenback 
estate. 

Q. Was that the Diamond dump that l\Ir. Williams brought 
you a letter from tlie judge abont?-A. I presume so; .although 
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I can not swear to that, because I do not remember the dump 
he had in mind. But I presume that was the one he had in 
mind, as several people had been after it. 

Q. Had you leased it to John W. Peale theretofore?-A. Yes. 
Q. I presume that is the one. Did you ever have any corre­

spondence with the judge later or before that time about the 
Hollenback estate or coal dump we speak of?-A. No corre­
spondence or conversation. 

Q. Nor conversation ?-A. No, sir. 
Q. Is this Exhibit 9 the only letter you ever received from 

him ?-A. How is that? 
Q. Exhibit 9, which has just been referred to, is the only 

letter you ever received from the judge about a culm dump'?­
A. I think it is the only letter I have ever received from the 
judga · 

Q. This is dated Scranton, August 3. Was that 1911 ?-A. I 
do not recall. I presume so. 

Mr. SIMPSON. Other evidence in the case shows it, Mr. 
WEBB. 

Q. (By 1\lr. Manager WEBB.) I will ask you if you did not 
receive this letter from the judge also [producing paper] ?­
A... (Examining.) Yes. · 

Q. It is in the judge's handwriting?-A. Yes; I received that 
letter also. I was mistaken. There were two letters I received. 

Q. You received two, then, about the culm dump?-A. I do 
not know whether that is about the culm dump or not. ·Let me 
see it again, please. This letter is asking a reference to the 
case which I had argued in the Supreme Court, but it has 
nothing to do with the culm pile whatever, any more than that. 

Q. "Washington, February 27." What year was that?-A. 
I do not recall. 

Q. You do not know .how long ago it has been since you re­
ceived that letter?-A. It was after the first letter, according 
to my recollection. 

1\lr. Manager WEBB. Will you read that letter, Mr. Secre­
tary? 

The PRESIDING OFFICER. The letter will be read. 
The Secretary read as follows : 

[U. S. S. Exhibit 95.] 
UNITED STA.TES COMMERCE COURT, 

Washington, Febriiar y ftf. 
MY DEAR DAnLIXG : I failed to ~et the other day the reference to the 

Hollenback culm dump case which I intended. Please send me at 
Scranton a memorandum of where it is to be found in the reports, at 

• your leisure. I am here for a day's court and a couple of days of 
consultation, and shall be back at home by the end of the week. 

Very truly, yours, 
R. w. ARCHBALD. 

Q. (By Mr. Manager WEBB.) He speaks of a conference or 
a conversation With you a few days prior to the writing of that 
letter. Was that about a culm dump?-A. No; it was about 
this lawsuit I had had. 

Q. Why did the judge want to know anything about this law­
suit with reference to the Hollenback culm dump?-A. 1 really 
do not know what he did want. 

Q. You do not know?-A. I have not the slightest idea. My 
idea was that he had it in mind as bearing on some other law­
suit he probably had in·his hands. That would be natural and 
only--

Q. A lawsuit before his court?-A. I do not remember whether 
he had been appointed to the Commerce Court at that time or 
not. 

Q. Exhibit ·9 is dated August 3, 1911 ?-A. Yes. 
Q. Exhibit 85 in the Senate here you say was written after 

August, 1911. So he is bound to have been on the Commerce 
Court bench at the time?-A. He probably wanted it in that 
connection. 

Mr. WORTHINGTON. I submit that the witness ought not 
to be asked to guess. 

The WITNESS. It is the only thing I can do, to guess. 
Mr. Manager WEBB. I did not want to stop him from 

guessing. [To the witness.] You do not know why he wanted 
to know about the Hollenback culm dump and the reference 
1n the case ?-A. I do not. 

Mr. Manager WEBB. I think that is all we want to ask this 
witness. 
. The PRESIDING OFFICER. The witness may retire. 

'IESTBIO~ OF GEORGE RUSSELL. 

George Russell, having been duly sworn, was examined and 
testified as follows : 

Q. (By Mr. SIMPSON.) l\Ir. Russell, you were connected with 
the Honduras Mining Co. ?-A. I had some corinection with a 
Hondmas mining company. 

Q. And there was a subconcession whic-h was held bv Mi. 
Rissinger and those connected with him ?-A. A sublease which 
was under a concession. · • 

Q. It was testified that there was a visit made to Scranton, 
Pa., by you in relation to that matter. Do you remember that 
visit?-A. I do. 

Q. Will you tell us, please, what the date of that visit was?-­
A. Probably about the middle of September, 1908, or possibly 
before that--

Q. That is, during the month of September, but about the 
middle and possibly before ?-A. Or a little before; in the month 
of September, 1908. 

Q. That is all we wished to ask-just simply to fix the da te. 
How do you fix the date ?-A. By receipt of a check from Mr. 
Rissinger on account of his investment in this mining conces­
sion which I received on September 28, 1908. 

Q. Was there anything said about that time in relation to 
Judge .Archbald taking an interest in this Honduras scherue?­
A. I did not gather from the conversation that he had deter~ 
mined to go into the matter. 

.Mr. SIMPSON. That is all, sir. 
Cross-examination : 

Q. {By ?!fr. Manager STERLING.) How long had you known 
Mr. Rissinger?-A. Se-veral years. 

Q. And he was connected with you in this gold-mining scheme 
down in Honduras ?-A. He was not. A friend of mine pro­
cured a concession in Honduras and brought it to my office in 
New York. I introduced him to Mr. Rissinger, who happened 
about that time to call on me on some business. 

Q. Well, were you connected with the enterprise?-A... I was 
about to become connected with it. 

Q. You went to Scranton, Pa., at the request of Rissinger, 
did you not?-A. I do not recall whether I went at the request 
of l\Ir. Rissinger or of Mr. Hamilton, the friend of mine who 
brought the business to me, and who had been negotiating with 
Mr. Rissinger. 

Q. But you saw Rissinger there?-A. I saw him there. 
Q. You had never met Judge Archbald before that, had you ?--1 

A. Never. 
Q. And you were in Scranton on this matter of the Honduras 

gold mine, were you not?-A. I think at that time that was 
the matter I was there on. 

Q. You had no other business there at that time?-A. Not 
that I recall. 

Q. And Mr. Rissinger took you to J .udge .Archbald?-A. Yes. 
Q. And introduced you ?-A... He did. 
Q. Yon. think that was in September?-A.. I know it was in 

September. 
Q. How do you fix the date ?-A. By the receipt of the check 

from Mr. Rissinger. 
Q. Did Rissinger give you a check at that time?-A. He 

sent me a check which I received on September 28. 
Q. On September 28 of what year?-A. 1908 . . 
Q. For how much ?-A. For $2,000. 
Q. Do you know where he got that money?-A. No, sir. 
Q. Do you not know that he never got that money until the 

12th day of December, when he cashed Archbald's note?-A. No 
sir; I know nothing about it. ' 

Q. Where is the check ?-A. The check went back to him in 
due course. 

Q. Have you got any entries in your books in regard to the 
transaction ?-A. I have got the check book here. 

Q. Have you any entries there?-A. I have, but you will have 
to excuse me while I go and get the book. 

Q. Did you enter the receipt of this $2,000 in any book?-A. 
In my check book as a deposit. 

Q. Well, does that show the date of the deposit of the check 
from Rissinger ?-A. Yes. 

Q. Let us see it. 
Mr. SIMPSON (to the witness). Where is the check book?-1 

A. It is in one of the rooms out here. 
Mr. SIMPSON. I presume, Mr. President, we can excuse 

the witness for a moment to go and get the check book. · 
(The witness retired from the Chamber and returned with 

a check book.) 
Q. (By Mr. Manager STERLING.) Now, you have there the 

stubs of what ;you were using at that time as a check book?-A. 
Yes, sir. 

Q. How did you come to enter this receipt of the $2,000 on 
the stub of your check book ?-A. I deposited it as cash through 
my bank account. 

Q .. How?-A. It was deposited by me as cash through my 
bank account. 

Q. You mean that your book simply shows that you deposited 
it in your bank:?-A. Yes, sir. 

Q. Did you not simply deposit the check you got from Ris­
singer in the bank?-A. That is what I spoke of. . 

Q. How did that appear on the stubs of your check book ?-A. 
Because the money passed through my hands. 
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Q. Did you draw a check on it ?-A. I drew checks on my 
lJ::mk account when disbursing that money later on. 

Q. So what yon have got there, then, is where yon paid lhe 
money out ?-A. Where I received the money and subsequently 
paid it out. · 

Q. (After examining the check book.) Mr. Russell, have you 
got memoranda on the back of your check stubs of any other 
entries where you had received money, except the Rissinger 
entry?-A. Nothing except that of Rissinger and that of Mr. 
Day, of Paterson, in this same matter. 

Q. Do you say that Rissinger gave you a check for $2,000 
when you were at Scranton?-A. No; he mailed it to me to 
my office at New York. 

Q. How does that fix the time when you were up there, 
tl.len ?-A. Because it was before that about 10 days to two 
weeks. . 

Q. You are, then, fixing it by comparison ?-A. Yes. 
Q. You received a number of checks from Rissinger sending 

yon money, did you not?-A. Yes. 
Q. And this one that you have on that particular stub is 

dated September what?-A. September 28, 190 . 
Q. You received another check from him in October, did you 

not?-A. Yes, sir. 
Q. October 24, di<l you not ?-A. On October 24 ; yes. 
Q. That was for a thousand dollars?-A. For · a thousand 

dollars; yes. 
Q. And you received another check from him in December?­

A. On October 26. 
Q. That was for a thousand dollars?-A. That was for $500. 
Q. When did you receive the next check from Rissinger?-A. 

That was the last. ' 
Q. What is the date?-A. It was October 26, 1908. 
Q. ~light you not have received checks from him later than 

tllat and not have a memorandum of them ?-A. No, sir. 
Q. Did you not receive a check from him after the 12th of 

December for $2,000?-A. No, sir. 
Q. There is no pretense, then, that this check for $2,000 in 

September was the Archbald money or the money realized on 
the Archbald note, is there ?-A. I had no idea where it came 
from, except it came from Mr. Rissinger. 

Q. You did not know whether it came from that note or 
whether it came from other stockholders?-A. I knew of no 
note. · 

Q. You did not know whether it came from any transaction 
with Judge Archbald or whether it came from money paid in 
by other stockholders?-~~ - No, sir. I only knew Mr. Rissinger 
in the case. 

Q. Do you say now, as a matter of memory, that you never 
did receive a check from Rissinger in December?-A. I have 
no record of it. I ain not depending on my memory; I am going 
on my record, and I ha. ve no record of it. 

Q. Now, the record you have there is simply memoranda 
written on the back of your check stubs, is it not?-A. Yes, sir. 

Q. Have you entered in the. back of those check stubs all the 
receipts of money you got during the time you were using that 
book?-A. Yes; I ha·rn. · 

Q. Can you point to a single memorandum there that indi­
cates where the money ca.me from except in the case of Rissin­
ger's money?-A. Yes, sir; November, 1908, proceeds of Hutch­
ins Panama draft, $125. 

Q. Well, that is one. Turn to some more.-A. T. l\f. H. loan, 
$75: 

Q. That is two.-A. Frederick Neuberger and H. S. Day, $500 
each. 

Q. That is four; there are two in that memorandum.-A. Fi­
delity Casualty Co., $650; same, $100; Western Union Telegraph 
Co. refund, 40 cents; draft on Panama, $200--

Q. ·noes your memor:mdum show who that came from?­
A. Which? 

Q. The item you just read.-A. Yes, sir. It is l\fr. Hutchins's 
draft on Panama. Hutchins is the man on whom I drew it. 

Q. Go ahead.-A. B. B. Co. tolls-I do not recall what B. B. 
Co. stands for-$33.50 

Q. You do not know what that means?-A. No, sir. J. D. 
Elwell, $100, .January 5, 1909; T. M. Hamilton, Honduras settle­
ment, $825 ; deposit, $750. 

Q. What is the date of that?-A. January 15, 1909. Ad­
-ranced on Honduras agreement by J. D. Elwell Co., January 19, 
1909, $500. 

Q. Run it down to the end of January.-A. February 26, 1909, 
w. w. Rissinger, $42.90. That was for professional services; 

Q. That was from Rissinger ?-A. For professional services. 
Q. What kind of i1rofes ionnl services ?-A. I am a public ac-

countant. · 
Q. 'Ihat was paid to you for work you had done?-A. Yes, sir. 
Q. That is far enongh. Now, let us see what these other 

memoranda indicate. Here is $1,200.-A. That is the balance 
carried forward. 

Q. Some of these figures are on the back of thi· m~moranda. 
What do they indicate-receipts of money?-A. Ne; that is the 
balance, and here is the total [indicating]. 

Q. Do any of the items on the back of these stubs where 
there is no name mentioned indicate the receipt of money?­
A. No, sir. 

Q. Do the items that you have read show all the money that 
you receiyed from September d<?wn to the last of February?­
A. Yes, Slr. 

Q. All the money that you took in ?-A. Yes, sir. 
Q. And yon say you did not get any from Rissinger after the 

12th of December?-A. I did not. · 
Q. Well, do you know whether any of the money that you got 

was money from Archbald ?-A. No, sir. 
Q. Or whether it was to pay for stock which Judge Archbald 

took?-A. I knew nobody but W. W. Rissinger in the matter 
at all. 

Q. ~ou know who the subscribers were?-A. No, sir. 
Q. I\one of them at all ?-A. I knew nothinO' about them 

forming a company of their own. About that I k;ew nothinO'. 
Q. You talked with Judge Archbald about this matter when 

you were up there?-A. I talked with Judge Archbald once or 
twice in Scranton. 

Q. Was Rissinger there then ?-A. Yes, sir. 
. Q. And you explained to him the purpose of this organiza­

tion ?-A. Of which organization? 
Q. That they were getting up here to mine gold down in Hon­

dura ?-A. That Mr. Ilissinger was getting up? I did not know 
anything about it. -

Q. Where did you suppose this money was coming from?-~ . 
I did not ham an idea, but I supposed it was corninO' from Mr. 
Ris inger. Rissinger, to my knowledge, had means. e 

Q. Did 3·ou know that he was organizing a corporation 
there ?-A. I did not. 

Q. He never told you about that?-A .. I knew later on. I 
never knew when this first payment was made. 

Q. But when you were with Rissinger in Jridge Archbald's 
o~ce you talked about the organization of a local corporation, 
did yon not?-A. No, sir; not when I was there. We talked 
about the character of the concession and passed on the validity 
of it It was an old concession, and this friend of mine had 
made a lease tmder that concession, and I questioned whether 
it was of any value or not. 

Q. Did yon tell Judge Archbald you questioned whether it 
was of any value?-A. We discussed it over very freely. 

Q. And still you took money for the stock that was being 
sold ?-.A. We had a lease from the owners of the concession, 
and we considered it perfectly good after investigating it. 

Q. You and Rissinger explained to the judge that this was a 
placer gold-mining claim, di<l you not?-A. Yes, sir. 

Q. And you told him and Rissinger told him that they mined 
gold down there just as they gleaned coal out of the coal dumps 
in Pennsylvania, did you not ?-A. I did not; I did not know 
anything about it myself. 

Q. Did not Mr. Rissinger tell him that they mined that gold 
down there just as they got the coal out of coal dumps in Penn­
sylvania ?-A. Not in my hearing. 

Q. He did not tell you that in your hearing?-A. No. 
Mr. Manager STERLING. I believe that is all. 

Redirect examination: 
Q. (By Mr. SIMPSON.) Mr. Russell, in order to get it clear 

upon the record, on the check-stub side of your checkbook you 
put the checks that you have drawn, for what purpose they 
were drawn, the name of the payee, and the amount?­
A. Yes, sir. 

Q. On the other side you put in the deposits, the date of the 
deposit, the person from whom received, and the amou.nt?­
A. Yes, sir. 

Q. Then, before you turn over to the next page, you add up 
the checks and deduct them from the amount of money that is 
supposed to be in the bank?-A. Exactly. 

Q. Then you carry over that balance to the next page and 
repeat that, page after page, throughout the book?-A. Yes, sir; 
on each page. 

Q. That is what that book shows that we have seen here?-
A. Yes, sir. 

Q. As I understand your statement, you fix the intervi~w 
that was had with Judge Archbald at a time before the fir t 
payment which was made by Mr. Rissinger ?-A. Before I re­
ceived any money. 

Mr. Manager STERLING. We object. He pl'O'ved all of that 
in the first instance. 

Mr. SIMPSON . . I am not going to repeat it, but I want to 
get the thing clear. 
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Q. (By l\Ir. SIMPSON.) 1'1.Ir. STERLING has asked you whether 

or not the money which was paid was paid for stock. "'.'as there 
any stock which Mr. Ili ·singer or his friends were buy~ng from 
the principal company or was it the C?ncession which they 
bought?-A. No, sir; it was for a lease of a part of the 
property which this party who brought it to me owned. 

Q. That lease was from whom to whom?-A. From the lessee 
of the original concessionaire to l\fr. Rissinger. 

Q. And the moneys which were paid were in payment of that 
lease ?-A. On account of that lease. 

)lr. WORTHIKGTON. Call Mr. Belin, please. 
TESTIMONY OF FRANK L. BELIN. 

Frank L. Belin, being duly sworn, was examined and testified 
as follows: 

Q. (By l\Ir. WORTHINGTON.) Where do you live?-A. 
Scranton, Pa. . . 

Q. What is your business ?-A. I am in the explosH"es busmess. 
Q. With what corporation or concern ?-A. The Du Pont 

Powder Co. of Pennsyh·ania. . 
Q. What is your position with that company, Mr. Belm ?­

A. Vice president. 
Q. Were you connected with that company in 1908?-A. I 

wa& . 
Q. In the same position ?-A. I wns the assistant to the presi­

dent at that time. 
Q. Can you give us any information about the attempted or 

projected purchase by that company of the Katydid cul~ dump 
near Moosic, Pa. ?-A. Late in the fall of 1008 or early ·m 1909, 
I am not sure which, we entered into negotiations with Mr. 
Robertson for the purchase of thus dump, and it was ?ffered 
to us for $10,000. We were expecting to build a plant, m fact 
had started to build a plant, near this <lump, and we thought 
we would build a power plant there and use the culm from the 
Katydid culrn bank for fuel, and we had it examined by experts 
and they did not think--

1\I r. 1\lanager STERLING. We object. 
The. PRESIDING OFFICER. The witness can state what 

action he took upon information given. 
l\fr. WORTHINGTON. He said an examination had been 

made by an expert, and the expert will be the next witness. 
We do not ask this witness to tell what the expert did. 

The WITNESS. Partly on the recommendations of the expert 
we declined to purchase this Katydid dump. 

Q. (By l\fr. WORTHINGTON.) Who was the expert?-A. 
Mr. Saums, of Wilkes-Barre. 

Q. Were you advised at that time that the Hillside Coal & 
Iron Co. had some interest in this bank ?-A. I had a vague 
idea that they were somewhat interested, but to what extent I 
did not know. 

Q. Did you understand that they were to be compensated?­
A. I belieye they were to be paid for royalties. 

Q. Out of the $10,000?-A. Out of the $10,000. 
Q. Why did you not buy ?-A. As I say, partly on the recom­

mendation of 1\lr. Saums. 
Q. On what other ground ?-A. And partly because we found 

we could make a better proposition by buying our power from 
the Scranton Electric Co. 

Q. Did you have any dealings direct with the Hillside Coal 
& Iron Co. ?-A. None whatever. 

Q. Only through l\Ir. Robertson?-A. That is all. 
l\Ir. WORTHINGTON. That is all, l\Ir. President. 

Cross-examination: 
Q. (By Mr. :Manager STERLING.) Your company decided 

afterwards that you would not buy your own fuel, but you 
would just buy the power you needed ?-A. Yes. 

Q. Where was your factory ?-A. Near Moosic. 
Q. Near this dump?-A. Within about half a mile of it. 
Q. So instead of buying the coal that was in this dump you 

bought your power from some power plant that was at Moosic?­
A. No. At Scranton. 

l\Ir. Manager STERLING. That is all. 
Redirect examination : 

Q. (By Mr. WORTHINGTON.) Was that done after you got 
the report of your expert?-A. Yes. 

The PRESIDING OFFICER. The witness may retire. 
TESTUIO~Y OF HEZEKIAH W. S.A.UMS. 

Hezekiah W. Saums, being duly sworn, was examined and 
testified as follows: 

Q. (By Mr. WORTHINGTON.) What is your full name?-A .. 
Hezekiah W. Sunms. 

Q. Where do you live?-A. Wilkes-Barre, Pa. 
Q. What is your business?-.A.. Coal business-the coal wash­

ery business. 
Q. Do you mean by that that you operate washeries, or 

wbat?-A. Superintendent of coal wasberies; yes. 

Q. How long have you been engaged in the coal-washery 
business?-A. Between 11 and 12 years. 

Q. That involves washing coal dumps, I suppose?-A. Yes, sir. 
Q. Did you at any time make an examination of what '\\e 

call here the Katydid culm dump near Moosic, Pa. ?-A. Yes, I 
did; about four years ago. 

Q. At whose instance?-A. For Mr. Belin, for F. L. Belin, of 
Scranton. 

Q. Did you make a written report?-A. I did. 
Q. Harn you that report or a copy of it with ;you?-A. I h~Ye 

one. I have the estimate of the tonnage; but my letter to hlp.l, 
the last letter I wrote to him, I did not find. 

Q. Have you a copy of it?-A. No. I have not a copy of the 
letter. · 

Q. Did you make m·ore than one report?-A. Yes, sir; I did. 
Q. Why were there two ?-A. He first called me up by tele­

phone and asked me to look over the Katydid culm dump and 
give an appro:timate idea as to the value of the coal there. I 
reported. Later on he called me up again and asked me if I 
would not ha\e a survey made of it and test the bank out and 
report more accurately, which I did. 

Q. How far apart were the two investigations you m·ade?­
A. It was some time in February when I made the first ex­
amination and the second was made on the 1st of l\Iarch, 1909. 

Q. They were both in 1009, were they?-A. Yes, sir. 
Q. Tell us what conclusion you reached from your first 

visit.-A. Why, I--
Mr. l\Ianager STERLING. l\Ir. President, I think we should 

have here the copy of the report which he submitted to these -
people. 

Mr. WORTHINGTON. If you have anything in the way of 
reports, I want it. 

The WITNESS. Yes, sir; I have a copy of my first report. 
l\Ir. 1\Ianager STERLING. We are entitled to see it. 
Q. (By l\Ir. WORTIDNGTON.) Is the paper you are holding 

your final or second report, or a copy of it ?-A. It is my first 
report. 

Q. This is your first report ?-A. Yes, sir [witness producing 
paper]. 

l\fr. WORTHINGTON. The paper is dated February 12, 1909. 
I would like to have that read in evidence, gentlemen. 

l\Ir. :Manager STERLIKG. Let us see the other report now. 
Mr. WORTHINGTON. I offer this first and ask to have it 

read. 
l\fr. l\Ianager STERLING. · We object. 
The PRESIDING OFFICER. What is the objection? 
Mr. Manager STERLING. l\Iy objection is this: In the first 

place, the witness has not qualified. He has not said that he i_s 
a mining engineer. In the second place, he makes that esti­
mate not from any test, but simply from looking over the dump; 
and he says that he has a report which he made on a thorough 
examination, which I think we are entitled to see before any 
of this is admitted in evidence. 

l\Ir. WORTHINGTON. It does not appear, l\Ir. Presi<lent, 
that Judge Archbald ever had a measurement of this dum11 
made and a calculation of the number of tons of the different 
kinds of coal and what they were worth. The managers went 
into this line of testimony, giving the opinion of persons who 
had examined that dump for the purpose of giving evidence in 
this case. So far as the objection of this ·witness not being 
qualified is concerned, I will examine him further as to that. 
I expect the second report to follow and to put them both in 
evidence. 

l\Ir. l\Ianager STERLING. If you expect to do that, why 
should not we see it and let them all go in together? 

l\Ir. WORTHINGTON. The only objection I have to that is 
that I do_not like the manager to instruct me about the manner 
in which I shall produce my evidence. 

Mr. Manager STERLING. The managers will have to insist 
on trying the case according to the rules of evidence. 

The PRESIDING OFFICER. If the witness is properly 
qualified as an expert, be can certainly give his testimony as to 
the value of this bank; but the Chair does not understand that 
that necessarily admits as documentary evidence a paper which 
he wrote on the subject. The witness can use that to refresh 
his memory, and the counsel can cross-examine him as to each 
item on it. · 

l\Ir. WORTHINGTON. I was proceeding in exactly that way. 
r asked him if he had examined the bank and made a report, and 
he sa.id he had. I then asked him to state what he found on ex­
amining that bank. 'l'hen the manager objected and called for 
the report, and now, when it is produced and I a k to haYe it 
read in evidence they object. Now, I must go back to where 
I was when the ~bjection was made. I would like Yery much to 
please them, but they will ha:rn to be a little more consistent 
before I can do it. 
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Mr. Manager STEilLI:NG. Let us see who is consistent. We 
offered the written report made by Mr. Rittenhouse ·; counsel 
for the respondent objected, and the Chair sustained the objec-
tion. · · 

Mr. WORTillNGTON. I ha\e a vague recollection that the 
report of l\fr. Rittenhouse is in the record. 

l\fr. l\fanager STERLING. No. It was offered--
Mr. WORTHINGTON. Very well. Then I will go lmck 

where I was when the objection was made. 
Q. (By .l\ir. WORTHINGTON.) I will ask you to state when 

you examined that bank in the first instance, what you f~TI?d 
there, and what information you acquired as to the quantities 
of the different kinds of coal there an,d the -vulue?-A. My first 
examination, which was purely estimated? 

Q. Yes. I want that first, and then I will follow it up with 
the second. I understand that you may look at your reports or 
any memoranda you made at the time, for the purpose of re­
freshing your memory.-A. I can not remember the exact 
figures. I want to say, sir, that I accepted the figures as given 
to me by Mr. Robertson's representative-I do not recall his 
name-as to the tonnage, which I placed at that time at 85,000 
tons. 

Q. That was on the first visit?-A. That was on the first 
visit; yes. 

Q. Do you mean 85,000 gross tons, or coal ?-A. Eighty-five 
thousand gross tons. 

Q. That many tons of culm ?-A. Made up of 13,850 tons of 
slate; 20,740 tons of dirt; 1,338 tons of nut coal; 1,825 tons of 
pea; 6,825 tons of buck; 17,000 tons of rice; and 23,353 tons 
of barley, making a total-dropping several fractions-of 85,000 
tons. 

Q. Did you figure what that was worth ?-A. I figured that at 
that time that the total value of the coal would be $32,299.99. 
on the ground. 

Q. Go on and tell about your second investigation. What 
was the difference between the manner in which you made your 
examination the second time and the way you made it the first 
time ?-A. My first examination was pmely guesswork. I 
looked the bank over and examined the culm and made this 
estimate which I have just read. On the second estimate, I 
was directed by Mr. Belin to have a survey made, and I em­
ployed Mr. Smith, of the firm of Smith & Wells, of Wilkes­
Barre to make the survey. I used his figures for the tonnage. 
I made the test, however, myself. In my second test, which 
I think is fairly accurate, I subdivided the bank into two parts. 
I found that one portion of the bank was much richer than the 
other. Therefore I drew an imaginary line across and called 
that bank-or rather, we surveyed it, and we called it 15 per 
cent o:f the total. 

Q. Can you see this map opposite you on the wall, the map 
of that bank?-A. Yes, sir. 

Q. You are looking at the wrong one I think.-A. That is 
the one I am looking at, over there. 

Q. Could you show where that line was drawn ?-A. Very 
close to it; yes. 

Q. I wish you would go and do it, then. Take a pencil and 
draw, in imagination, the line as near as you can.-A. (Witness 
indicating on map.) There was a channel cut out here, where 
they had a conveyer line down here. This was partly washed 
out on both sides, and, as I recall it now, this portion in here 
[indicating] up to a point, I would say along there some­
where (indicating], was what I called the old bank, and from 
there on up; this portion over here I call the new bank. 

Q. Which do you say was the richer?-A. This was [indi-
cating]. · 

Q. The old bank ?-A. The old bank. 
Q. That is enough. Now please go back to the witness stand. 

[The witness did so.] 
Q. Do you notice on the map what is called the conical 

dump? Can you see it from where you are? It is in the 
southwest corner.-A. Yes, sir. 

Q. Do you include that in what you call the richer part?-A. 
No, sir. 

Q. Now go on, please. You say you divided it into two parts 
nnd you gave different figures on the two different parts? 

The PRESIDING OFFICER. The Chair would inquire 
whether it is desired to finish the examination of this witness 
at this sitting? If so, it will be necessary to extend the time. 

l\ir. WORTHINGTON. No. It will take some little time 
further to conclude. 

Mr. Manager STERLING. I would like to ask counsel if 
they will not submit those reports to us in the meantime? It 
will save time to-morrow. 

Mr. WORTHINGTON. Certainly. 
Mr. Manager STERLING. We will be glad to have them~ 

.iUr. SMOOT. I move that the Senate sitting as a Court of 
Impeachment do now adjourn. 

The PRESIDING OFFICER. It is not necessary to make 
the motion. The Chair will declare that the hour of 6 o clock 
haying arrived, the Senate sitting as a Court of Impeachment 
stands adjourned until 1.30 o'clock to-morrow. 

Thereupon the mnnagers on the part of the House, the re­
spondent. and his counsel withdrew. 

l\Ir. CFLLOM. I move that the Senate adjourn. 
The PHESIDENT pro tempore. The Senator from IllinoLs · 

moves tll::it the Senate adjourn. 
The motion wa~ agreed to, and (at 6 o'clock and 1 minute 

p. rn..) the Senate adjourned until to-morrow, Tuesday, Decem­
ber 17, 1912, at 12 o'clock meridian. 

HOUSE OF REPRESENTATIVES. 
1\Io.rTDAY, December 16, 19n. 

The House met at 12 o'clock noon. 
The Chaplain, Ilev. Henry N. Couden, D. D., offered the fol­

lowing prayer : 
We invoke Thy blessing, Almighty Father, upon the people of 

our great Nation. Be with all who are in sorrow and distress 
to comfort them. Let Thy benediction be upon the President 
and all others in authority and upon this legislative branch of 
our Government. Let Thy spirit come mightily upon each in­
dividual Member, that all may be guided to the highest con­
ceptions of right and duty, that the interests of those whom 
they represent may be faithfully and efficiently served; in the 
name and spirit of Jesus Christ om· Lord. Amen. 

The Journal of the proceedings of Saturday, December 14, 
1912, was read and approved. 

C.ALEND.AB FOR UNANIMOUS CONSENT. 

The SPEAK.ER. This being the day for the consideration of 
the Unanimous Consent Calendar, the Clerk will report the first 
bill on that calendar. 

PUBLIC IlUILDING AT DENVER, COLO. 

The first business on the Calendar for Unanimous Con ent 
was the bill (S. 3974) to increase the limit of cost of the United 
States public building at Den-ver, Colo. 

The Clerk read the title of the bill. 
Mr. ASHBROOK. l\fr. Speaker, the gentleman from Alabama 

[Mr. BURNETT] who reported this bill is not in the Chamber 
at this moment, although he will be here soon. I therefore 
yield to the gentleman from Colorado [Mr. RucKER]. 

!\fr. MANN.· Nobody has the floor yet. 
The SPEAKER. 'llhat is absolutely correct. 
Mr. ASHBROOK. I ask unanimous consent that this l>ill be 

temporarily passed without pr.ejudice. · 
The SPEAKER. The gentleman asks unanimous consent to 

pass the bill temporarily without prejudice. Is there objection? 
Mr. RUCKER of Colorado. I should like to know what is 

meant by the parliamentary phrase "passed without prejudice." 
The SPEAKER. It means that as soon as anybody wants to 

call it up after the gentleman from Alabama [l\fr. BURNETT] 
comes in the matter will be taken up. Is there objection to 
passing the bill without prejudice? 

Mr. MA.l~N. I think we had better dispose of it. 
The SPEAKER. The gentleman objects to passing it with­

out prejudice. Is there objection to the present consideration 
of this bill? 

There was no objection. 
The SPEAKER. This bill is on the Union Calendar. 
Mr. RUCKER of Colorado. I ask unanimous consent to con-

sider this bill in the House as in Committee of the Whole. 
Mr. MANN. Mr. Speaker, I object to that. 
The SPEAKER. The gentleman from Illinois objects. 
l\1r. RUCKER of Colorado. 1\1.r. Speaker, I move that the 

House resolve itself into the Committee of the Whole House 
on the state of the Union for the consideration of this bill. 

The motion was agreed to. 
Accordingly the House resolved itself into th~ Committee 

of the Whole House on the state of the Union for the consid­
eration of the bill ( S. 3974) to increuse the limit of cost of the 
United States public building at Denver, Colo., with Mr. CLARK 
of Florida in the chair. 

The bill was read as follows : 
Be it enacted etc., That the limit of cost fixed by the act of Congress 

approved May SO, 1008 (35 Stat., 545), for the new public building at 
Denver, Colo., for the accommodation of the post office, United Stutes 
courts, and other governmental offices, be, and the same i.S hereby, m­
creased 400,000. 

Mr. BURNETT. l\Ir. Chairman, I yield to the gentleman 
from Oolorado [1\!r. :(tuCKER], who will explain the propositions 
involved in this bill. 
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